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INTRODUCTION

“Alfred Tennyson was born at Somersby Rectory in remotest Lincolnshire on 5 August, 1809...
The doctor thought he had a fine pair of legs.”

- TENNYSON, Peter Levi, Charles Scribner’s Sons, 1993; Chapter One “The Birth of the
Poet”.

Alfred Lord Tennyson’s fine legs carried him through 83 years — half of
them spent as poet laureate of Great Britain — but there exists no evidence at all
that they ever pedaled a bicycle. If they did, of course, it would have been one of
the fixed gear velocipedes of his time, the coasting brake and the gear shifter not
yet dreamed up. Tennyson did write — and write well — of “cycles” of history and
of politics but a researcher’s attempt to link him to pedalable cycles leaves one
spinning his wheels.

Still, it’s fun to think about how Tennyson might have viewed the
skirmishes of the contemporary charge of the bicycle brigade. Would he have
seen his fictional descendant “Menacin’ Millie” as exuding the determinedly
adventuresome spirit of Ulysses or the curse-inviting impetuosity of the Lady of
Shalott? Would he have seen “our” Locksley Hall as having a leader’s forward-
looking view of progress or as one blinded by disdain for the Pre-Raphaelites?

One odd episode from Alfred Tennyson’s life may be of interest. In 1840,
as a struggling young poet, he invested what little money he had with a fellow
who planned to use steamdriven machines to manufacture wood carvings.
When the scheme crashed, his investment was lost. Shortly afterwards,
however, the partner in the scheme died with an insurance policy in effect that
paid Tennyson £2000 and this put Tennyson right back up on his fine legs.

In this observer’s opinion, the true beauty of the law begins to appear only
when the human element is added to its otherwise dry principles. All that
remains is to mix in some poetry. As you ride carefully through the issues of the
rights and responsibilities of 21 century bicyclists, motorists and insurance
companies in this case, it is my hope that, at some point, on some level, a poet
will illuminate your analysis.

The author would like to thank and acknowledge Connie Butler and Debra
Bailey Trail for their artwork and Dan Shickich for his legal legwork.

william.downing@kingcounty.gov
August 2011
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CASE WITNESSES

For the plaintiff:
Jari Van Allen: Evening Star Life & Casualty Insurance Company agent
Locksley Hall: Former State Representative
Nelly Bales: Chicago bike messenger

Dray Porter: United Parcel Service driver

For the defense:
Telemeka Tennyson: President and founder of Ithacus Solutions
Nicky Scarlotti: Owner of “Lock ‘n’ Sole”, a locksmith and cobbler shop
Devon Bideford: Chinook Bicycle Club President

Cass Testerman: accident reconstructionist, Eagle Insurance Co.

TRIAL EXHIBITS:

Exhibit 1: application signature page
Exhibit 2: diagram of accident scene
Exhibit 3: purported “trip sheet”

Exhibit 4: cover letter sent with policy

Exhibit 5: photo of storm drain



STIPULATIONS:

1. The Court has ruled that the defendants in this action are appropriate
parties to jointly litigate all issues raised in this action through a single set
of attorneys.

2. Millicent Alyssa Tennyson died on August 5, 2009 as a result of the
traumatic brain injury suffered when she was thrown from her bicycle and
landed on pavement.

3. The Columbus Police Department’s Major Accident Response Team
investigated the collision in question and, in conjunction with the Cedar
County Prosecutor, determined that no criminal charges would be brought.
The diagram that is marked Exhibit 2 was prepared by the MAR detective
and, although not to scale, is accurate and admissible for illustrative
purposes.

4. All statements of the withesses were given under oath and certified as
being true and accurate to the best of that witness’s memory.

5. The contract language quoted in paragraph 6 of the Defendants’ Answer
and Counterclaim and in paragraph 1 of the Plaintiff's Answer to the
Counterclaim are accurate recitations of language found in the insurance

policy.
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SUPERIOR COURT OF WASHINGTON
FOR CEDAR COUNTY
AT COLUMBUS

EVENING STAR LIFE & CASUALTY
INSURANCE COMPANY, INC.,

Plaintiff,

NO. 10-2-12106-1 COL

V. COMPLAINT

ITHACUS SOLUTIONS, INC.; and the
ESTATE OF MILLICENT ALYSSA
TENNYSON,

Defendants.

™ ™ e ™ e e ™ e e e e e e e e’

1. This is an action for declaratory judgment, pursuant to Washington law, for
the purpose of determining a question of actual controversy between the
parties.

2. The plaintiff and one defendant are companies licensed to transact
business in the State of Washington and the other defendant is an estate
being administered in the State of Washington.

3. On or about the date of February 21, 2009, Millicent Alyssa Tennyson
(also reportedly known as “Menacin’ Tennyson”) (the “Insured”), acting
together with Ithacus Solutions, purchased a term life insurance policy
from the plaintiff Evening Star Life & Casualty (the “Insurer”) which took
effect shortly thereafter.

4. On or about the date of December 30, 2009, the defendants submitted a
claim for payment under the terms of the policy, presenting a death
certificate reflecting the death of the Insured on August 5, 2009. The
plaintiff Insurer has denied that claim.

5. The basis for said denial is that the Insured knowingly and intentionally
failed to disclose, concealed or misrepresented facts which were material
and were known by Insured to be material to the risks undertaken by the
Insurer, for the purpose of inducing the Insurer to issue the policy.



6. As a result of the foregoing, an actual and justiciable controversy exists
between the Insurer and the designated beneficiaries of the Insured
regarding the former’s purported obligation to pay the latter.

7. Wherefore, the plaintiff Evening Star hereby seeks a judicial determination

that it is free from any such obligation because the policy of insurance in
question is void and without effect.

Respectfully submitted,

IS/

Attorney for Plaintiff



SUPERIOR COURT OF WASHINGTON
FOR CEDAR COUNTY
AT COLUMBUS

EVENING STAR LIFE & CASUALTY
INSURANCE COMPANY, INC.,

Plaintiff,

NO. 10-2-12106-1 COL

DEFENDANTS’ ANSWER
AND COUNTERCLAIM

V.
ITHACUS SOLUTIONS, INC.; and the
ESTATE OF MILLICENT ALYSSA
TENNYSON,

Defendants.

N e e e e e e e e e e e e

ANSWER

1. The Defendants Ithacus Solutions, Inc. and Estate of Millicent Alyssa
Tennyson hereby appear in the above-entitled action, acknowledge
receipt of the Plaintiffs Complaint and respond as follows:

2. Defendants admit the factual assertions contained in paragraphs 2, 3
and 4 of the Plaintiff's Complaint.

3. As to paragraph 5 of the Complaint, the Defendants agree that this
was the Plaintiff’s stated reason for rejection of the insurance claim
but Defendants strongly deny all the facts asserted as supporting this
conclusion.

4. As to paragraphs 1, 6 and 7 of the Complaint, the Defendants are in
agreement that there is an actual and justiciable controversy and that
the Court should enter declaratory judgment but that judgment should
declare the insurance policy at issue to be in full force and effect.

5. Having answered all paragraphs of the Plaintiff's Complaint, the
Defendants would further assert the following counterclaim:



COUNTERCLAIM

Under the policy of insurance at issue, the plaintiff promised that
“Upon presentation of documentation of the death of the named
Insured, under circumstances covered by this policy, the Insurer will
pay the sum of $1,000,000 to the beneficiary or beneficiaries
designated by the Insured.”

Upon the death of Millicent Alyssa Tennyson at a time when the
Plaintiff’s policy insuring her life was in effect, the Plaintiff became
contractually obligated to pay the claim of the designated
beneficiaries.

The Plaintiff’s failure to pay the claim constituted a breach of its
contractual obligations.

Wherefore, the Defendants seek judgment of the Court enforcing the
contract by directing the Plaintiffs to pay to the Defendants the
amount it is contractually obligated to pay.

Respectfully submitted,

N,

Attorney for Defendants



EVENING STAR LIFE & CASUALTY
INSURANCE COMPANY, INC.,

ITHACUS SOLUTIONS, INC.; and the
ESTATE OF MILLICENT ALYSSA
TENNYSON,

SUPERIOR COURT OF WASHINGTON
FOR CEDAR COUNTY
AT COLUMBUS

NO. 10-2-12106-1 COL
Plaintiff,

PLAINTIFF’'S ANSWER
TO DEFENDANTS’
COUNTERCLAIM

V.

Defendants.

e ™ e e e ™ e e e N e e e

While maintaining its primary position put forward in its initial Complaint, the
Plaintiff hereby answers the Defendants’ Counterclaim as follows:

1.

ANSWER TO COUNTERCLAIM

The contract at issue contains language clearly excluding insurance
coverage under certain specified circumstances. One of these
exclusionary clauses provides that there is no coverage under the policy
for “the death of the insured resulting from deliberate exposure of
himself/herself to exceptional danger or from his/her own criminal act.”

. The death of the insured Millicent Alyssa Tennyson, while deliberately

violating traffic laws and participating in an illegal and exceptionally
dangerous “alleycat race”, resulted from her own deliberate exposure of
herself to exceptional danger as well as from her own criminal acts.

Wherefore, the Plaintiff would seek judgment from the Court that even if
the life insurance policy was in effect at the time of the death of the
insured, the plaintiff had no contractual obligation to pay and now has no
further obligation.

Respectfully submitted,

IS/

Attorney for Plaintiff



JURY INSTRUCTIONS
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Instruction No. 1

A signed insurance policy is a contract and, like any contract, is
enforceable according to its terms. A contract is an agreement by which the
parties to it agree to be bound by mutual promises. Each party is entitled to
expect that other parties to the contract will act in good faith compliance with the
terms of the contract in order that each may receive the benefits of the promises
made to them. When necessary, a life insurance contract may be enforced by a
designated beneficiary who steps into the shoes of the insured.

Instruction No. 2

A contract of insurance should be given a practical, reasonable and fair
interpretation consistent with the apparent object and intent of the parties. The
language of an insurance policy is to be interpreted as it would be understood by
the average person, rather than in a technical sense.

Instruction No. 3

Any ambiguity in the language of an insurance policy should be construed
in favor of the insured. For an exclusionary clause to be applicable, it is required
by law that the conduct described as excluded was a direct cause of the loss in
question.

Instruction No. 4

When a bicycle is operated on a public roadway, its operator is subject to
the rules of the road. Every person operating a bicycle on a public roadway shall
obey all traffic control devices. All on the roadway — motorists and bicyclists alike
— have a duty to reasonably look out for their own safety and the safety of others.

11



Instruction No. 5

An applicant for insurance has a duty to provide truthful and complete
information in response to inquiries by the insurer. There is, however, no duty to
volunteer information in the absence of inquiry. If an applicant knowingly or
intentionally makes any material misrepresentation, the policy being applied for is
void and neither party has any obligation under it. The term “material” refers to
information that would significantly affect the insurer’s decision whether or not to
accept the risk. When the insured is provided a reasonable opportunity to review
his or her insurance application and he or she fails to report any material
misrepresentation contained therein, the application becomes a part of the
contract and the failure to make a necessary correction shall be deemed a
knowing ratification or approval of such misrepresentation.

Instruction No. 6

A corporation can act only through its officers, agents or employees. Any
act or omission by an officer, agent or employee of a corporation is deemed the
act or omission of the corporation.

Instruction No. 7

When it is said that a party has the burden of proof as to any proposition
or claim, it means that the party must prove that proposition by a preponderance
of the evidence. A preponderance of the evidence means that the proposition
has been established by the greater weight of the evidence and is more likely
true than not true.

12



Instruction No. 8

As to its claim that the insurance policy is void due to misrepresentations
in the application, the plaintiff must prove each of the following propositions:

a) that the applicant made a false statement of fact in the application for
insurance;

b) that the false statement was made knowingly or intentionally;

c) that the false statement materially affected the insurer’s decision
whether to accept the risk;

d) the insurer was ignorant of the falsity of the statement; and

e) the insurer relied to its detriment on the false statement of fact in
issuing the policy.

If you find that the plaintiff has met its burden of proof in establishing each
of these propositions, your verdict should be for the plaintiff. If not, your verdict
should be for the defendants.

Instruction No. 9

If you find for the plaintiff as to the claim of voidness, you will not consider
the defendants’ claim breach of contract claim. On the other hand, if you do not
find for the plaintiff on the voidness claim, you will then consider the defendants’
contract claim.

Instruction No. 10

As to their claim for recovery on the contract, the defendants must prove
each of the following propositions by a preponderance of the evidence:

a) that the plaintiff had entered into a binding contract in the form of a life
insurance policy;

b) that the death of the named insured Millicent Alyssa Tennyson was a
loss covered by the policy (i.e., that it was not “excluded” from
coverage); and,

c) that, upon her death, plaintiff became bound to pay death benefits to
the named beneficiaries.

If you find that the defendants have met their burden of proof in
establishing each of these propositions, your verdict should be for the
defendants. If not, your verdict should be for the plaintiff

13



WITNESS STATEMENTS
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STATEMENT OF JARI VAN ALLEN

My name is Jari Van Allen and here’s something you might find
interesting. My research tells me that almost exactly one-half of the people in the
world with that name Jari are males and one-half are females. If someone
doesn’t know whether to write to me as “Mr.” or “Ms.” and this makes them
uncomfortable, that’s their problem. I'm 100% comfortable with who | am and
that's my only concern. Now, if | were in their shoes, maybe it would bother me
since I'm fairly cautious by nature and | shy away from 50-50 odds.

From long before they made up the expression “evidence-based decision
making”, that’s how I've lived my life. For example, growing up in Columbus,
Washington, | learned not to pin my heart on the Mariners. | became a Yankee
fan because statistics showed they always have a better chance of being in the
playoffs. | generally like a sure thing but I'll settle for a high degree of probability.
When | was in college, | went to the casino a couple times with friends and |
haven’t been back. With the odds stacked in favor of the house, why would
anyone? At least that’s the kind of person | am.

Let me ask you this: did you ever have a felt tip pen explode in your
pocket? It's not a pretty sight. That's why you'll always see me using a pocket
protector or a pen sheath. Yes, there’s a small upfront cost — maybe $1.29 or
less if you buy in bulk as | do — but look at the cost of replacing a good shirt or
pair of trousers.

At the University of Pennsylvania, | majored in statistics and business
administration. Following graduation from Penn | went right to work in the
insurance industry, joining the team at the Evening Star Life & Casualty
Company. After going through some very pleasant and informative company
training in Hartford, Connecticut, | opened up my agency here in my hometown.
This was at the beginning of October 2003.

From the start, | felt drawn to insurance work. It appealed to my nature
with its basic proposition that “If this bad thing should happen to you, then we will
make this offsetting good thing happen for you.” Not only is this neat logic but it
also is designed to bring people peace of mind and security. And that’s cool.

Some people like to say that insurance is like gambling. Itis not. If | don’t
go near that casino | was talking about, | don’t expose myself to any risk of
blowing my money. But, | still have a risk of dying prematurely or hitting
someone with my car or having my house burn down and my family faces all
those risks too. There’s no getting around that. So, what insurance does is it
takes a risk you have and it gets someone else to assume that risk or, to look at
it in the big picture, it spreads that risk around. The insurance company is in a
position to apply statistics or the “law of averages” to determine how many
people out of 10,000 are going to suffer losses and how much money will be

15
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needed to make up for that. From this, they can calculate what each customer
should pay each year to fairly spread that risk around. Of course some
necessary administrative costs (overhead, advertising, staff salaries, college
football bowl game sponsorship, etc.) plus a very small profit margin get built into
the payment structure as well.

You may not be aware that in addition to being a Founding Father of the
United States and of the University of Pennsylvania, Benjamin Franklin is also
known as the founding father of the American insurance industry. Besides
inventing the lightning rod and the Franklin stove in order to reduce the risk of
house fires, he also started the first fire insurance company in the 1750’s. His
company, quite sensibly, refused to insure wooden houses and charged extra for
high fire risk businesses like apothecaries and breweries. Old Ben knew how to
play the percentages.

And playing percentages really is at the heart of the fundamental
principles of insurance. You can stay in the business of providing people with
security only by accurately assessing probabilities and then, for a small payment,
assuming that known risk for them. Obviously, for this to work, there has to be a
careful assessment of just what level of risk is being assumed. We're running a
business, not a charity.

These principles aren’t just theoretical but are important tools | use at work
on a regular basis. | wouldn’t last in business very long if | peddled cheap life
insurance at the hospital emergency room or if | offered discounted motor vehicle
insurance to teen aged boys or fire insurance to pyromaniacs.

The amount of money a person has to pay as a premium to have a policy
of insurance in effect obviously has to bear a direct relationship to the risk
involved for the company. For example, with a life insurance policy, we look at
mortality tables and see generally how long that person is likely to live. Then we
look at whether there are any factors suggesting the person will live a longer or
shorter time than the average. Does their family have a history of heart disease?
Is the person a three-pack-a-day smoker? Do they live a lifestyle in which they
are exposed to risks beyond the typical person? | need to know all these things
before my company will issue a policy.

Just like me, the business world likes stability and predictability. When
two parties have a contract, you know just where you stand. All contract law
(and that encompasses insurance law) is based on the idea that people enter
into agreements for their mutual benefit and they do so from positions of equal
bargaining power and with complete honesty.

Of course | know this equal bargaining power thing has not always been

the case. | have studied the history of labor relations in this country and | know
that at one time unscrupulous employers took advantage of workers and it was
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only through unions and progressive legislation that we got rid of child labor and
sweatshop conditions that had been the product of unregulated contracts. The
insurance industry doesn’t have any kind of history like that but today, in our
context, we do now have very strict regulatory and consumer protection laws —
both federal and state. The State Insurance Commissioner and the Attorney
General keep a close eye on the industry to make sure no consumer is taken
advantage of. And, of course, there are plenty of private lawyers (like those in
this case) who are happy, for a piece of the action, to take up arms against an
insurance company.

Everybody has to be honest, OK? Everybody. Through “plain language”
laws, our policies are required to be completely on the up-and-up with all the
terms understandably explained. There can’t be any hidden “catch-22’s” or fine
print “gotcha!” clauses. And it’s just the same for the consumer. They have to be

straight with us. How else can we calculate the risk we’re taking on?

These days, an insurance company, if it's diligent, smart and conservative,
can manage to bring a small return on its shareholders’ investment. Screw up,
however, and you won't last long. Imagine a kid paying a couple hundred bucks
for car insurance and then going right out and killing someone. Imagine a lawyer
who pays a couple grand for a malpractice policy and then sleeps through a trial
and costs his client a cool million. Who do you think is left holding the bag? And
where has all that profit for the big, bad insurance company gone? Right down
the drain, that’s where.

On February 21, 2009, | met with Telemeka and Alyssa Tennyson at my
agency. Telemeka had contacted me to say that Alyssa was back in town and
now working in the family business and the company was looking to get some
protection for its future security. This is standard practice for a corporation to
want to insure the lives of its key corporate officers. This made perfect sense to
me and so | set up the meeting that was held in my conference room.

| trusted Telemeka whom I'd known since we were young. | didn’t know
Alyssa except by reputation and that reputation was that she was kind of wild.
Telemeka had given me the impression on that phone call that she’d cleaned up
her act and come back into the family fold. Frankly, | didn’t learn much more
about her in our meeting because she was kind of shy or uninterested or
something and sat off to the side letting Telemeka do all the talking.

They had brought some Ithacus corporate papers with them so | could see
the minimum that was required but Telemeka, who was recently married, was
looking for something more. In response, | ran some numbers and found | could
give them a really good deal on a couple five year term policies. If the premiums
were all paid up and either one of them died within that period, Ithacus would get
the half million dollars they required plus the deceased’s estate would get
another half million. It was a heckuva good deal for them since the company was
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going to pay all the premiums and they jumped on it right away. Or, | should say,
Telemeka jumped on it for the both of them.

Although the premiums weren’t cheap (in the neighborhood of $500 per
policy per month as | recall), over five years they would still total a mere fraction
of a million dollars. That’s because both Telemeka and Alyssa were young and
healthy and it would be extremely unlikely that either of them would die in the
next five years.

Per my standard practice, | went over the application form with them. It’s
faster and more accurate that way. | ask: “Ever diagnosed with any of the
following?” and then | run down the long list of diseases and conditions. With the
usual negative response to each, | tick off the box and we get through it quickly.
When we got to the questions that have become important, | do have some
memory. When | asked if they engaged in any dangerous sports, Alyssa said
she had done some bicycle racing in the past and might in the future. | recall
saying something about the STP (Seattle to Portland) bike race that | had done
and she just smiled and nodded in a way that made me think that’s the sort of
thing she was referring to. Picturing her on that large organized event that
thousands enjoy each year, | said that sort of thing is not a problem and | ticked
the “no” box. | was certainly was not thinking of something as crazy and
dangerous as this alleycat racing business I've learned about since.

While | can’t remember all the details of our conference specifically, my
standard practice after the forms were filled out would be to say to just sign the
form so | can get the process rolling, then look at it more carefully later on and let
me know if there should be any changes. Once the company gets the paperwork
and starts it going, it's easy to make small changes to deal with issues that, if
raised earlier, could be problems. It's my practice to make sure the customer
knows just how important it is that all the information is accurate. Right there on
Exhibit 1, just above Telemeka’s and Alyssa’s signatures, it tells them clearly
they are “certifying” the truth of their answers.

Nothing else stands out in my mind about our meeting and | assume it
ended cordially after they had had a full opportunity to ask or tell me anything at
all. | don’t believe there was any rush. My office does routinely send out a form
letter to new policyholders. Although | didn’t sign it or review it, Exhibit 4 looks
like the letter my assistant Marjorie would have sent out in this case.

Once Evening Star issued the policies to the Tennysons, | received my
copies in the mail at the same time they would have. They never notified me of
anything incorrect or misleading in the policy application that was made a part of
the insurance contract. The next thing | heard was at the end of 2009 when
Telemeka called me in a huff demanding a million dollars.
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Evening Star is based in St. Paul, Minnesota. After the Tennyson claim
was formally submitted, | contacted the home office for a standard review that’s
done whenever a loss may be claimed under a relatively new policy. My bosses
were interested in whether there had been any kind of fraud. | told them what
little | knew of Tennyson’s background and the decision was made to send an
investigator down to Chicago to poke around a bit. It was this investigator who
discovered Nelly Bales and that’'s how we learned that Alyssa had lied to us
about her activities. The company made arrangements for Bales to come to
Columbus to testify.

Once we had that information about Alyssa’s past and added that to the
suspicions about what she’d been doing when she got herself killed, it was a
clear call for Evening Star to deny this claim. Telemeka was quite unhappy when
given this notice (I had the impression that Ithacus was having financial troubles
at the time and was pretty desperate for the money) and started making noises
about lawyers and lawsuits.

If they had been honest with me, we would never have put this policy in
place — not at the premium we charged and probably not at all. We're not
running a charity, it's a business. Evening Star has paid into the registry of the
court clerk an amount equal to the premiums paid on this policy by or on behalf
of the insured. Since we believe the policy was fraudulently obtained, we think it
should be voided. The funds could then be refunded to the policy holder; that is,
to the extent they are not applied to our court costs and attorney fees.

Even if the policy isn’t voided and is found to have been in effect on
August 5, 2009 there is still no obligation on our part to pay. That’'s because the
policy contains a very clear exclusion saying it doesn’t apply if the insured dies
because she chose to act illegally and to expose herself to an exceptional danger
like she did.

| know | said earlier that our company only manages historically to eke out
a small profit for the shareholders and that’s true. It is also true that | personally
made around $210,000 after taxes last year but the reason for that is that | work
like a dog. I'm sirius. My compensation is based entirely on the number of
policies | write and service. | have nothing to gain or lose with the outcome of
this claim or this trial, except for the infinitesimal interest | have as a shareholder
in the company.

| do have my “Pilot” wings, an award given to Evening Star agents who
have made it to a certain level in their sales figures a combination of number of
policies and dollar value. The median time it takes for an agent to attain this
status is eight years and four months. | made it in just five and a half years — a
record for the company. This award was given to me in a ceremony in St. Paul in
the summer of 2010 after which my spouse and | enjoyed a cruise to the
Caribbean courtesy of the company.
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STATEMENT OF LOCKSLEY HALL

Right now, | guess you’d have to say | am semi-retired although | do still
manage a number of rental properties | own along with some other investments.
| inherited several choice commercial properties from my parents and I've done
quite well with preserving and expanding the family holdings. Rather than going
off to college, I've kept busy with all of this and stayed right here in Columbus all
my life. Well, | have spent some time in Olympia when | served four terms in the
state House of Representatives. I'm done with that now — given the boot by the
voters — and | guess you’ll want to hear that story so I'll give you my version.

When | was in the legislature, a dear old lady in my district was tottering
along on the sidewalk when she was struck by a reckless bicyclist who had no
business there. She fell and broke her hip and, | believe, never fully recovered.
The next session, | proposed the “Miss Pearl Perkins Pedestrian Protection Act”
in her honor. If enacted into law, this bill would have required all bicyclists to
wear a helmet when riding. They would have to choose to wear either a white
helmet or a red helmet. When wearing a white helmet, they could ride only in the
street and had to follow all the traffic laws such as stopping at a red light until it
turns green. If they chose a red helmet, then they could only ride on the sidewalk
and would have to travel at pedestrian speeds and follow laws applicable to
people on sidewalks such as crossing only within crosswalks and when the light
allows. Fair for everyone, safe for everyone is how | saw it. Although | worked
hard for passage, the bill failed to get enough votes and | was the one who
ended up getting flattened worse than Miss Pearl.

As often happens in politics, whether through stupidity or cunning, my
opponents oversimplified the legitimate issues and made me into a caricature.
They called me a fascist and a bicycle-hater and said | advocated a nanny state.
None of this was true or fair but it kind of stuck. Maybe | didn’t always help
myself. One particularly vocal outfit was a pro-bike, anti-car group hysterically
named “Save Our Planet Yesterday.” Most people referred to them as “Soapy”
(as in — gimme a break — “cleaning up the planet”) but | took to calling them
“Sappy” or, sometimes, “Dopey” which really described them better.

Anyway, the sappy, dopey folks got themselves more and more worked
up, eventually getting the Cedar Times to rescind their endorsement of me, and
that was basically all she wrote. My 2008 election opponent was greener than
me only in the sense of inexperience but that’s not the way it played out. | was
making a stand for community safety and fighting against selfishness and self-
righteousness. My advisers and | had figured there’d be a small cadre of Peter
Pans and Michael Jacksons out there who thought they never had to grow up
but, in retrospect, we can see how | was perceived as attacking that very symbol
of youthful innocence and purity, the bicycle. Suddenly, every sin of EXXON, BP
and the coal mining industry was my fault.
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And that’s the story of how | got turned out of my legislative job.

So, on August 5, 2009, there | was driving into town eastbound on Sixth
Avenue not looking for any trouble when trouble found me. I'd spent the
afternoon out inspecting some distressed properties | was considering
purchasing and | was probably running the costs and income numbers in my
head as | cruised back into town. | was at the wheel of my 2007 Cadillac
Escalade EXT and | had Neil Diamond’s Greatest Hits playing on the box.

As | was coming down Sixth taking that gentle bend to the right just before
it turns into Broadway, all of a sudden | heard and felt this incredibly loud
percussive boom. | really and truly thought it was some kind of roadside
explosive device. Then, | realized it had to be someone cupping the palm of their
hand and slamming it down on the roof of my Escalade. It really jarred me
because the car is pretty airtight and soundproof and | had the volume up on the
tunes. | was rolling in my own fine world when suddenly this doofus comes
crashing into it.

Looking out the rear passenger side window, | could see it was a biker
and it did not surprise me a bit to see it was wearing one of those colorful bicycle
clown suits and that smug, arrogant expression that’s a part of that total package.
The expression, along with the assault on my car, said to me “| am the salvation
of the planet that you are doing your gas-guzzling best to destroy and | have no
respect whatsoever for you or your property.” Well, | have two words for those
who think this way: “GROW UP!” Bunch of damned Pre-Raphaelites.

Let me take this opportunity to set the record straight on something: | do
not hate bicycles. In fact | have fond memories of the youthful joys of bicycling.
But the thing is it’s a ridiculously romanticized view of the world to think progress
stops at age 12. There is a purpose to the progress of the ages and everybody’s
thoughts have to widen as time marches on. Motorized vehicles move our goods
and ourselves in a way that makes our current grown up way of life possible.

You can’t stop time or turn back the clock. Too many bicyclists who get out there
on the pavement paid for with our gas taxes are, in my opinion, clinging to some
naive selfish notion of perpetual youth and avoiding their adult responsibilities.

So, I'm driving along when | hear this self-righteous thunderclap. This
person must have snuck up from behind me because | hadn’t noticed anyone in
front of me so I'm guessing they think they’re pretty hot stuff. | figure I'll just floor
it and let a blast of hot exhaust from my 6.2 liter V-8 adjust this twerp’s chemical
balance and then make a beeline out of there. That was my plan anyway.

I’'m sitting up there pretty high on my 22 inch alloy wheels but when |
looked out my window | noticed this was a girl bicyclist — a girl, that is, with
massive thighs but decidedly a girl. As | was focusing on her, | became aware of
a metallic screeching and it dawned on me that she was deliberately grinding the
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end of her handlebar into the buffed Gold Mist finish of my passenger door.
That’s what I'm talking about when | say no respect for property. This did not
make me a happy cowpoke. Nobody messes with my junk. Well, | slammed on
my brakes to stop and deal with the situation only to see her suddenly dart out
ahead of me on the edge of the right lane.

You know they license cats in this burg? Why not bikes? Beats me. This
vandal was now getting clean away and | had no way of ID’ing her. | proceeded
to gas it. | pulled alongside her and slowed to match her speed so | could get a
good look at her out my passenger window. She seemed to be looking straight
back at me but must have been admiring her reflection in the tinted glass. This
seemed to go on for a while but | suppose it was only five seconds.

Then all of a sudden she rose up out of her seat and started pedaling like
a madwoman. Just past the “no left turn” sign and the Town Monument, she
suddenly cut right in front of me at a sharp angle, evidently heading across to
make an illegal left to go westbound on Fifth Avenue. | was probably travelling at
about 20 or 25 MPH, she was right in my path and there was not a thing | could
do to avoid hitting her. Instinctively, | jerked the steering wheel hard to the left.
Still, the right front of my car struck her but it was more of a glancing blow than a
direct hit. Her body flew off forward and to the right, landing on the sidewalk. |
ran straight over the bike and | remember thinking | was glad that wasn’t her. |
didn’t know she would whack her head on the sidewalk.

| will freely admit that my initial reaction was that she’d gotten just what
she deserved for pulling such a foolish stunt. | just continued on driving but |
quickly changed my mind and pulled over. | used my cell phone to called 911
and report what she’d done. They said an aid car was already on its way. The
police came to me and | explained to them who | was and what she had done. |
pointed out the gouge she had deliberately cut nearly all the way up the
passenger side of the Escalade. Then we went together back to where she and
the bike were and looked at the left end of her handlebars and, sure enough, she
had straight bars with no kind of rubber grips or anything. There was some black
tape where her hands would grip the bar but it stopped about a half inch from the
end and there were flecks of my paint on the exposed sharp metal.

| explained all this to the young cop | was with at the scene and although
he didn’t seem to be the brightest guy on the force, | think he got it. Later the
detectives took over the investigation and it's my understanding they concluded it
was the girl’s own fault and not mine. At least, | never got charged with any kind
of traffic or criminal violation. Though | did advise my attorney of the incident the
day it happened, | don’t know anything about any potential lawsuit against me.

By the way, that clean green representative who replaced me turned out

to be, as | predicted, a pure show horse and not a work horse. So, how’s that
sappy, dopey stuff workin’ out for ya?
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STATEMENT OF NELLY BALES

You oughta seen the gams on that gal. She was totally the bomb — the
most daring bike messenger in Chicago, the fastest urban bike racer and the
bestest friend to everyone that knew her. She could flat fly. I’'m talking about
that sick menace2society, Menacin’ Millie Tennyson. | loved that gal and then
she flew away.

Let me say this right now. | wouldn’t be here but for that investigator that
tracked me down in Chicago and said they’d give me a free vacation in
Washington State if I'd tell them what | know. A chance to come out to the home
state of Kurt Cobain, “Dark Angel” and REI sounded pretty sweet to me but still |
said I'd clam up fast and refuse to do or say anything to hurt Millie. She’s gone
now, of course, and they assured me this is all just a dispute between two bigass
corporations. My job and my income bracket, you see, don’t provide much in the
way of paid vacations so I'll gladly take this one and tell you what | know to be
fact.

In the late 1990’s, | was drawn to working as a bike messenger in
Chicago, lllinois which is near where | grew up. Bike messengering was huge
then since it was the ideal way to get things delivered on time and at a bargain
price. With delivery trucks, you have to worry about traffic jams, parking fees and
the cost of gas. With bikes, the law firms and architects and others could just
give us a destination and leave the rest to us. We’re there in no time at all and at
a very low cost to them. And, when you get right down to it, there’s no cooler
lifestyle on this hot planet than the urban bicycle subculture. So, while the polite
uptight society might consider us a menace, that ignores our contribution of
mega-coolness.

Today, I'm sad to say there’s a lot less law firm bicycle courier work to be
had. We still get the occasional delivery of signed original documents or
something super sensitive where the suits don’t trust cyberspace but most of the
routine stuff goes through the internet or fax machines. I'm still in the bike
courier biz but I'm almost embarrassed to say that | now turn my pedals for a
restaurant chain.

You know, a brightly colored, waterproof messenger bag slung over your
shoulder feels right, looks exceptionally cool and doesn’t slow you down. That's
why they’ve become popular outside the messenger world. But for hauling
sandwiches? I'm sure my boss is right when she says the customers don't like
‘em to arrive all squished from being in a shoulder bag. If there’s one main thing
likely to drive me out of this line of work, it’s every time | look at my bike with
those hideous saddlebags mounted over the back fender. When my boss tells
me to put a wicker basket or a milk crate on the front, I'm definitely out of there.
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| met Mennacin’ Millie at the Wabash Messenger Collective, a worker-
owned and run bicycle courier outfit in Chi-town. This was sometime in the early
2000’s. She was a hard charger, as brave and as skilled as they come, and
really nobody else could touch her as a rider. She was fearless and she loved to
compete to demonstrate that she was the top cat in street or alley.

There used to be a saying we all lived by at the collective: “Gravity is the
only law we have to obey.” The job we had was just to deliver the goods as fast
as possible but how you went about doing it was pretty much up to you. Our pay
structure gave incentives to get one job done fast and start the next one since
we’d receive a cut of whatever the company took in for each job. After making a
delivery, you'd check in with the dispatcher by radio and get sent off on the next
errand, hightailing it uptown, downtown or crosstown. Obviously, red lights, stop
signs, lane markings, crosswalks, one-way’s, and all those little fine points for the
automotive world were pretty irrelevant to us. We were on a mission and you'd
best stay out of our way.

Weaving in and out of traffic is an essential skill for the bike messenger.
Bus drivers and cabbies are usually pretty trustworthy, they’re pros like us and
will behave predictably so long as you’re paying attention. Panel trucks and
delivery vans are a little more iffy but they usually don’t mind and even
appreciate it when you give them a slap to let them know you’re passing them on
the right. The ones you need to watch out for are the idiots in their cars and
SUV’s. You can count on the majority of them to be either comatose or
homicidal and both of these can be harmful to a biker's health. But Millie used to

say it’s like the NASCAR slogan “If you ain’t rubbin’, you ain’t racin’.” I'm telling
you that gal’s riding was slicker than can snot on a mirror.

Speaking of cats, how many people do you know that love their jobs so
much they’ll do the same thing on the weekend for fun? That’s what alleycat
racing is all about. Us bike messengers were so proud of the skills we used at
work that we started having these competitions to show them off in head-to-head
matchups. An alleycat race would be run on the downtown streets through live
traffic on a Saturday or after work on a weekday. Just before the start, you'd be
handed a sheet with a list of notable landmarks around town and you had to hit
them all. How you got to each checkpoint or in what order was entirely up to you.
A checker would mark you down as you passed each one or would put a special
marking on your trip sheet. First one to get to the finish line after hitting all the
checks is the winner. Sure it’s a bit dangerous but that’s living. | can’t swear that
Exhibit 3 is an alleycat trip sheet but that’s what they look like.

In those days, alleycat races were not sanctioned by anyone and
organizers would deny knowing anything about it if things went wrong. Prizes
would be a half rack of PBR or a cash pot that all the racers anted into. The
prizes weren’t a big deal, obviously, but a whole heap of pride and bragging
rights were at stake. Some riders would always do the event just for fun — like a
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scavenger hunt — meeting up at the end for the bash. There would always be a
park on the list of destinations and it was understood this was the finish line and
place to party.

Nowadays, the whole concept has been co-opted somewhat and prissy
clubs organize some events they call alleycats but they’re not the same. They
might be on closed streets or in parks and have posted rules like “obey all traffic
laws.” What a joke! In most cities, the pure outlaw version still exists though. |
know | still race in Chicago and | hear talk about racing in other towns — including
Columbus — through the grapevine. That it’s illegal is probably half the fun.

Like | was saying, Menacin’ Millie was the champion of the alleycats.
Whatever radical move it took to get her through some gnarly situation, she
would find the way. Just like on the job, the keys to racing are speed,
maneuverability and navigation and, above all, fearlessness. She had all of
these in her blood and | couldn’t see her ever giving up her passion. You could
tell how much she loved it by the way she’d sing her little singsong song “Tirra
lirra, tirra lirra...” every time she would get in the saddle and peel away.

So everything was fine right up until it wasn’t. That came when Art Hallam
died when he crashed his bike in the Tour da Chicago in the summer of 2008. A
friend of all of ours, Art rode boldly but right into the jaws of death. | felt like a
fool that | hadn’t realized how close he and Millie were. Anyway, Millie
proceeded to fall apart. | tried to feed her some phony baloney of “It’s better to
have loved and lost than never to have loved at all” but she wasn’t buying it. She
definitely went into a depression. She used to like to say “Men may come and
men may go but I'll go on forever.” Now she’d stand in the concrete canyons of
the Loop and say “I am half sick of shadows.” She stopped racing, stopped
messengering and swore she’d never do either again. Millie left town sometime
in 2008 and | really didn’t know where she’d landed.

I've been shown a picture of the bike Millie was riding out here at the end
and | recognize it as her competition bike — a fixie. I'd wondered what happened
to it. It's an old skool, stripped down, steel framed mean machine. Fixed gear, if
you don’t know, means there’s a direct link between your legs and the driving
wheel. Your pedals turn the crank which pulls the chain which turns the back
wheel. There’s no changeable gearing, no free wheel. You pedal forward, you
go forward; back and you go backwards. It is purity of design and there’s no thrill
like riding one. | see Millie’s ID card — a tarot card — still in the back spokes,
sorta like a number plate on a racing motorcycle. The only change in the bike is
that someone has put a front brake on it. A true fixie — which Millie’s always was
— has no brakes.

| have had my own small run-in with the law in the past, something that

got blown way out of proportion. Around 2005, | was convicted of two felonies —
trafficking in stolen property in the first degree and conspiracy to commit theft in
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the first degree but it's not as bad as it sounds. A friend of mine had a scheme
and convinced me to help him out with it. It involved people who were behind in
their car payments and about to lose them to repossession. Say the car is worth
fifteen grand. They’d give my friend the car, we slap on some “borrowed” license
plates and then drive it south where we’d get paid a grand by some Texas gang
guys who would then smuggle it down to Central America and get maybe five
grand for it. The original guy up here? He'd put in a stolen vehicle report and
collect his insurance money. Everybody wins. It's not the perfect crime but |
think it's what they call a victimless crime. Or it was until | got popped and did a
year and a half in the joint.
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STATEMENT OF DRAY PORTER

All my livelong life so far I've spent right here in Columbus, Washington.
When | was just a youngster, | began my working life delivering newspapers to
local residences. When | got my driver’s license and parked my bicycle for good,
| continued in this work and my territory was greatly expanded. This was early
morning work and so | also started delivering pizzas in the evenings. Finally, |
got smart and stopped using my POV or personally owned vehicle and took up
driving one of those big, brown United Parcel Service step-vans. For the past
twelve years, | have been making deliveries and pickups for them throughout the
greater Columbus area. I'm a road warrior and | know this area like the back of
my hand.

When | comment that | left my old bike back with the rest of my childhood
toys, you have to understand that to a delivery truck driver like me, bicycles on
an arterial are about as welcome as a swarm of mosquitoes. I'm not saying they
should be swatted, just that they’re small and they get in your way as they buzz
around you. And they’re selfish little pests too, taking up our roadways and
slowing down legitimate traffic as they operate by their own set of rules or no
rules at all. | couldn’t believe it when those jeep-jockeys over at the U.S. Postal
Service sponsored a team of bicycle racers a few years ago — maybe they were
secretly hoping they’d all fly off a mountain curve. Anyway, it wasn’t us. My
company sponsors a NASCAR team.

Our UPS headquarters is located out on Edgware Road, exactly 2.1 miles
north of the Town Monument. Along with a bunch of industrial parks and
warehouses out there, we have both our truck maintenance facility and our
distribution center. It's a real nice set-up. A few years ago this Ithacus ouftfit
came in and knocked down some perfectly good warehouses to make what they
call a “campus” on about five acres just to the south of us. Besides all their grass
and trees and winding streets with speed bumps and signs with pagan symbols,
they put up a big high def digital signboard out on their main gate that gets used
for community service announcements and that sort of thing. It all seems to slow
down traffic and so does the fact that a lot of clowns on bikes are always going to
and from their jobs at Ithacus. (I call them clowns mainly because of the silly
colorful tight clothes they wear.) I’'m not crazy about any of this — I’'m more of a
straight, smooth pavement sort of person — but | guess this is the way our world
is going.

On August 5 of 2009, | wasn’t too happy to find myself working a little past
quitting time because the forecasters were calling for thunderstorms to hit early
that evening. It must have been a little before 6:00 pm and | wasn’t heading to
the barn yet. Instead | was making a special late parcel pickup at a residence
just past where 6™ Avenue becomes Broadway. Besides the forecast, | was
unhappy about getting this pickup because of the location. Once you get past
the Town Monument heading east, there’s no place to make a legal left turn until

27



O ONOUTLdA WN =

you get to Main Street which is about half a mile. Then, to get to our shop, you
either have to make a series of three right turns to come all the way back past
the Monument on 7" or else go straight up Main through the heart of town and
loop clear around to where Edgware Road runs into North End Boulevard and
then cut south. Once you hit either Broadway or especially Main at that time of
day you can count on traffic to be a mess. | think it's on purpose that they make
all the red lights on Main catch you on red. Over on Edgware, there are no lights
and you can make much better time.

Just as | was getting up onto the customer’s porch for the pickup, | could
hear a woman’s scream and a thud or maybe it was a thud and a woman’s
scream. By the time | got off the porch and around the hedge, | couldn’t see
anything happening but then | saw a body lying on the sidewalk. | ran that way
(back toward the monument) and | could see it was a woman and that she wasn’t
moving. Along the way, | ran past a gold Escalade parked on the south side of
Broadway and | noticed the driver sitting inside talking on the phone. When | got
to the girl | could see that all of her lights were almost out if not out already.

After | got there, the young Scarlotti came running up shouting “What
happened? What happened? Is everyone all right?” | immediately called 911
and the operator said she would dispatch an aid car right away. She kept me on
the line as she did this (I guess so that | could hear that she got the location
correct) and then she took a little more information from me and told me not to
move the injured party but to see that no one else hit her.

That’s when | noticed traffic was acting strange and | saw why. Just west
of where we were, the girl’s bike was lying out in the road, about at the centerline
of the eastbound lanes. Traffic was having to swerve around it and | was afraid
someone could get hurt so | held up my hand and dashed out there to grab it. |
don’t know anything about bikes but there were three things | noticed about this
one. Number one, it was mangled. Number two, there was a tarot card stuck
between the spokes in the back wheel. | didn’t notice which card it was but it
was definitely from a tarot deck. The third thing | noticed was a clean sheet of
paper lying under the bike. The slip of paper | put in my pocket, the bike |
snatched and carried up on the sidewalk where | placed it under the awning of
one of the shops there.

When | looked at that slip of paper (Exhibit 3), | saw it was a list of local
places all of which | recognized. It looked to me almost like the kind of trip sheet
| might get handed at the start of a shift. If this was my trip sheet and | was
looking at the fastest way to hit all those stops, here’s what I'd do. Assuming I'd
already made my stops at the bus barn down south and at Lock ‘n’ Sole, I'd first
head out to Ithacus, the closest point. | guess there’d be no good alternative to
taking my rig through that rigmarole at Broadway and Main. From Ithacus Gate,
I’d take North End Boulevard out to the Happy Aisles Supermarket on the North
Side, then East River Road to loop around to the Crannied Wall Nursery out on
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the East Side (avoiding downtown at all costs) and then it would be a straight
shot back into town on Broadway which abuts the Cedar Creek Park.

Very soon, | will cease working for UPS. On April 1%, | intend to quit
working and withdraw all of my retirement contributions which will be sufficient to
see me, and a like-minded impoverished family, through. Not that it's any of your
business but | happen to belong to a small sect — known as the Krakens — that
believes the end of the world will arrive on December 21, 2012. The certainty
about that date comes to us from the Mayans and the Mesoamerican Long
Count, of course, as well as the end of the Kali Yuga or degenerate age. But
neither the Mayans nor the Hindus foretold precisely how and why the end would
come. We Krakens have divined that the Gods are filled with wrath at mankind’s
surrender of its heart, mind and soul to the beastly computer. Man has
presumed to create this new life form, the almighty computer, which across the
globe it now worships. The Gods are not amused. The idolators will be
punished mightily as the mountains shall sink and the valleys shall rise and great
shall be the tumult thereof. As something of an insurance policy, we the chosen
Krakens, will ascend to a high camp in the North Cascades in September to
await the end and if it be not total, we will descend to reestablish a morally
upright society. In the meantime, | still know my way around Cedar County better
than anyone and | believe that is what | am here to talk about.
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STATEMENT OF TELEMEKA TENNYSON

| know a thing or two about business. My software company, Ithacus
Solutions, is well on its way to being a centerpiece of the local economy in Cedar
County. Right now, we employ 47 people in secure, well-paying non-polluting
jobs and | expect nothing but growth. In the past 18 months, | have been profiled
in Columbus Living magazine and also the Cedar Business Journal and I've been
recognized by the Chamber of Commerce as a “business leader of tomorrow.”
So, | get what Jari Van Allen is talking about. Believe me, | do. But that doesn’t
mean Jari’s not a liar and in bed with a company of crooks and thieves.

Growing up on the outskirts of Columbus, my friends and | spent a lot of
time on our bicycles. We progressed through stages of stingrays, 10-speeds and
mountain bikes; we wore them all out and we never seemed to get worn out
ourselves. Because our Dad was in failing health and our Mom wasn’t into such
things, I’'m proud to say that | taught my little sister Millie to ride. Five years
younger than me, she took to it like a duck to water and before long she and her
bike were inseparable.

Maybe they were a little too inseparable. It's hard to do your homework
when you’re on a bike and that’s apparently where she spent all her time.
Anyway, long story short, | was off at Cornell studying computer science while,
back at home, Dad had died and Millie was coasting her way through high
school. When | was working toward my Master’s degree, Millie somehow got
herself admitted into a small college near Chicago, lllinois. | say | don’t know
how she got in but | do know how she got there: she rode her bike cross-country.
She did it solo and as a fundraiser for bikes4Africa which was definitely cool.

| was quite busy in grad school at Cornell at this time and, frankly, | had
fallen out of touch with Millie until my uncle asked me to go up to Chicago and
see what was going on. My uncle was administering the trust fund my father had
set up for our education and apparently Millie had asked him to send the checks
for her tuition, room and board directly to her and not to the college she was
supposedly attending.

When | got to Chicago and tracked Millie down, | found she was living in a
bicycle cooperative on the South Side and working as a bicycle messenger. She
was right at the epicenter of that urban bicycle subculture phenomenon of the
late 1990’s. This was at its peak and would not last.

The demise of bike messengering is something I'm familiar with. While |
was still in school, | was working on what would become my company’s
breakthrough product — the software package that allows law firms to file and
serve documents electronically. No dead trees, no hand-to-hand deliveries of
paper documents, no mad cross-town rush to beat a deadline. And all this
means a lot fewer jobs for bike messengers.
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But, at that time, messenger work was going strong and Millie wasn’t
about to leave Chicago. | remember sitting with her at the Spartan Tavern when
she told me that it was her destiny to live out her life behind bars. | had a double
take or maybe a triple take as | first envisioned her in prison and then thought
maybe she was planning to become a bartender. She had to explain to me that,
of course, she meant behind the handlebars of a bicycle.

When | returned to Columbus, | got my software company up and running,
eventually creating our campus out on Edgware Road. Millie stayed in Chicago.
Although my uncle cut off her money, | guess she managed to get by somehow.
It was not until late 2008 when she suddenly reappeared in Columbus and told
me she was ready to settle down. It was never clear what prompted her return
but | was ecstatic to see her and especially glad when she was receptive to my
suggestion that she join Ithacus.

My company was just taking off at this time, with a couple big contracts in
the works and several new products in the pipeline and a lot of hiring to be done.
As always, she was still a private person and a bit secretive but | needed
someone | felt | could trust and, after all, she was family. | wasn’t 100% certain
she’d stick with us for the long haul but | felt good about the direction her life
seemed to be going. She had rented a cute little cottage with a big yard just
south of town and she was making big plans for landscaping it in the
summertime. Although it puzzled me that she seemed a bit down and
inexplicably wanted to now be known by her middle name Alyssa, | thought she
had broken free of her past and was going to make it. As with the rest of my
employees, | felt that Ithacus could help turn her life to the useful and the good.

| was actually right in the process of incorporating as Ithacus Solutions,
Inc. and it was a good time to slip her in as an officer. By the Articles of
Incorporation, drawn up by our attorney, | named myself President and Director
of Operations, of course, and installed Millie (I should say Alyssa but it was hard
for me then and now there’s no point) as Vice President in charge of sales,
marketing and logistics. She perked up over that logistics part.

The Articles also said that the corporation was to provide health, disability
and life insurance for all officers at no cost to them. As to life insurance, the
company would pay all the premiums and would be the “owner” of the policies so
long as it was named as beneficiary under these policies to the tune of half a
million dollars.

I'd known Jari Van Allen since high school so that’'s who | called to set up
the life insurance for the corporation. Over the phone, Jari said there’'d be no
problem but that “Alyssa” and | would both have to come into the agency office,
just to fill out and sign some simple paperwork and that would be that. We
arranged to meet at Jari’s office the following morning, February 21 at 9:00 am.
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We cruised in at the appointed hour and found Jari in a bit of a hurry. |
don’t mean to say we were given the bum’s rush or that our business wasn’t
welcome. If anything, it was to the contrary, especially when it dawned on Jari
that there were a couple ways to do what we wanted. Either it could be written
up as a single corporate officer policy or it could be done as two individual
policies. Jari suggested the latter approach, making the policies for one million
dollars and having each of us be a co-beneficiary along with the company. For
the first five year term of the insurance, the cost would be essentially the same,
the company would get exactly what was called for and we’d each get some
protection as well.

And for me, this did sound pretty good since | was just starting to raise a
family of my own. (Now, three years later, | have two little kids at home.) As for
Millie, | encouraged her to start the policy because it would be harder and more
expensive to get coverage as she got older. Lacking my corporate or familial
interests, Millie’s mind was somewhere else and she just indicated “Whatever.”
Saying this should be “one clear call” for me, it didn’t take long for Jari to talk me
into doing it as two policies. This arrangement obviously pleased Jari who let on
that the two separate policies would count double toward some company sales
incentive program that had a Caribbean cruise as the award. Millie just
designated her estate as her co-beneficiary along with Ithacus.

Then, we turned to the paperwork. Actually, | was surprised when Jari
filled out everything for us. Holding a clipboard, Jari barked out a number of
things rapid-fire, telling us to interrupt if anything was wrong. At a rapid pace,
Jari was like: “Scarlet fever? No. Yellow fever? No. Epilepsy? No. Sleeping
sickness? No. Bubonic plague? No.” And so on. It wasn’t all medical history.
There was a small bit of lifestyle questions: “Smoke? No. Drink? Only social.” |
don’t think we could have squeezed a word in edgewise if we’d wanted to.
Maybe it was what you lawyers call leading questions.

| do remember Jari asking “You don’t do any kind of crazy sports like
jumping out of planes or rock climbing, do you?” Millie said, and | remember this
distinctly, “Well I've done some bicycle racing.” To this, Jari asked no follow-up
questions but immediately launched into telling us about doing the STP with a
12-year-old nephew and said that while that may have been crazy, it wasn’t
dangerous. Then it was on to more leading questions about criminal records and
exposure to employment hazards and, of course, we were both squeaky clean
and software design is a pretty safe field.

After all that fast and furious box checking, Jari suddenly pulled two copies
of the last page off the clipboard, put them in front of both of us and told us to
sign. It said it was page 7 of 7 and it's the only page of the document that Jari
showed to either Millie or me that day. | was hesitant to sign the document it was
a part of without reading it but Jari, who was obviously in a big hurry, said the
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forms had to be sent in right away to “get the ball rolling” with the company and
that there should be absolutely no problem. Those are our signatures that you
can see on Exhibit 1. | had the distinct impression that it was Jari and us against
the insurance company — sort of like the way a car salesman acts like your best
friend in saying “Now I'm going to go talk to my sales manager and get you the
best possible deal.”

Jari took a little more care in making sure that | agreed to automatic
payments from Ithacus’ bank account. | had to triple check the account number
that Jari had me write on the forms. This way, said Jari, we wouldn’t have to
worry about mailing in monthly payments and so there’d be no risk of missed
payments. In typical Jari behavior, there was some tired old Ben Franklin quote
thrown in about better safe than sorry or stitches in time.

With all of this done, Jari went to the closet and pulled out a set of golf
clubs and started for the parking lot with us. | was dawdling a bit and making
small talk but Jari was in a rush to meet some buddies over at the Cedar County
Country Club for a 10 o’clock tee time and was out of the parking lot before we
were.

Just a couple days later, at work, | received in the mail the letter that is
Exhibit 4. Then, about a week after that, the promised big envelope arrived from
Evening Star. As I'd been directed to do in Jari’s letter, | immediately put it away
in a safe place in my file cabinet.

| proceeded to forget all about any of this. The premium payments were
being made automatically by the company and | had no intention of dying.
Neither did Millie, of course, but then she did when that lunatic ran over her in
August of 2009. It's a vast overstatement to say that Millie had been depressed
in the spring and summer of '09. It was just taking her some time to grow into
her job and get comfortable in the community. I'm sure all that made her feel a
bit restless. She would say of the people at Ithacus “All they do is work and eat
and sleep. They don’t know me and | don’t know them.” It was obvious, though,
that her association with Devon and the bike club was starting to give her a
sense of belonging.

Millie and | were supposed to meet for dinner at 6:00 p.m. on August 5 at
the Cedar Creek Park Café. The restaurant is located on Broadway, just about
three quarters of a mile east of where the collision occurred. | waited at the
restaurant for half an hour or so and then headed home. It was not like Millie to
be late and | was worried from the start. It is true that | didn’t say anything about
this to the police or anyone at the time because it didn’t seem relevant to the
investigation. They were looking into whether Hall’s hitting Millie was accidental
or intentional. It was obvious that she was heading downtown and was on
schedule for our date.
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It wasn’t until the end of 2009 that | was reminded there was a life
insurance policy on her. This happened when our corporate accountant was
doing a year-end review of our expenditures. With the economic crunch hitting
everyone, we’d had something of a down year and were experiencing just a bit of
a cash flow problem. It was no big deal but for the first time our financial people
suggested we should be watching our accounts a little more closely. Anyway,
our accountant noticed that Evening Star was still taking out monthly premiums
for Millie’s life insurance four months after she had died. This especially
outraged me since it was obvious that Jari knew about Millie’s death. | called
immediately, spoke with an assistant, and was told to submit a formal claim along
with Millie’s death certificate.

So, that’s what | did and then | waited. All | got was a big run-around for
months and months. When | could reach Jari, I'd get “Be patient. These things
take time.” Then, in the summer of 2010, out of the blue, Evening Star sued me!
For the first time, | contacted a lawyer and we countersued for breach of contract
to make them honor their commitments.

Unless they find some will I'm not aware of, then | expect that since I'm
Millie’s closest living relative, | will inherit the bulk of her estate. | also plan to
have the Personal Representative of the estate bring a wrongful death lawsuit
against Locksley Hall. My uncle is the attorney who will be handling this and |
know nothing about where it stands other than that he has told me that because
Hall will be so unlikable to a jury, personal injury damages could potentially dwarf
the recovery from the life insurance policy.
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STATEMENT OF NICKY SCARLOTTI

I’'m the proprietor of a little shop called “Lock ‘n’ Sole”, located on the
south side of 6th Avenue just before you get to the Town Monument in
Columbus, Washington. My Papa started the business in 1962 when he was
fresh off the boat from Milano. I'm sure there’s a story of how he and my Mama
ended up in Cedar County but they never shared it with me. All | know is my
Papa was a cobbler in the old country and opened up his shoe repair shop soon
after he arrived here. I've seen the old pictures with the big hand-lettered sign he
made and hung over the door. Right to the point, it said: “SHOE”. After a few
years, he taught himself some rudimentary locksmithing and he put an extension
on that sign so it read “SHOEYKEY”.

He taught his bambino both trades and now | can grind a key and replace
a heel with the best of them. | took over the family business when Papa died.
One thing | couldn’t do was to keep his funky old homemade sign. | renamed the
shop and put up a neon sign that draws a lot of attention with the younger
generation. | still live with my Mama in the apartment over the shop and | walk
downstairs to go to work. Nobody has a more ecological commute.

On August 5, 2009, a little before 6:00 in the evening, | was just closing up
my shop. | had just stepped out in front to roll up the canvas awning when |
paused to look at the traffic going by. Sixth Avenue is two lanes one-way
eastbound and there to the east of me | could see a lady bicyclist in the far right
lane hugging the curb. Just then a humongous gold vehicle came up from
behind and started around her just inches to her left. I'll call it a SUV although |
didn’t know what you'd really call it; it was kind of a cross between a pickup truck,
a luxury car and a tank. It didn’t seem like there was anything malicious going on
at first, just your usual driver dialing a cell phone, fiddling with the radio or simply
dozing off.

Well, she obviously didn’t like this closeness one bit and she reached out
her hand and slapped that car to wake the driver up. There was no contact
between car and bike at this point, just her hand and the roof of the SUV. She
got the attention of that driver who clapped on the brakes and, as the vehicle
slowed down, the cyclist scooted on out ahead. | thought that would be the end
of it but it wasn't.

The SUV driver floored it and caught right up to the cyclist and proceeded
to play a little cat-and-mouse game. What | mean by that is that when the bike
slowed down, the SUV slowed down and when the bike sped up, the SUV would
speed up. It just stayed right alongside her in a way that, even from where |
stood, looked and felt threatening. | can only imagine how intimidated she must
have felt.
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They were still within my earshot at this point and | could hear one of them
yell something like “Get a job!” or “Get a grip!” | really don’t know who it was but
my assumption was it was the driver yelling through an opened window or
sunroof. By now | was looking at them from straight behind as they headed away
from me and toward town. From that angle, | could see how the SUV was putting
the squeeze on her.

That's when | started worrying. | know there’s a storm drain just ahead of
where’s she’s at. Every fall | clean the leaves out of it and | know it well even
though it's about a hundred yards from my shop. More than once I've had
bicyclists approach me and tell me | should fix it since it's a hazard to them.
They say it’s designed all wrong, as if it was a trap for bicycle front wheels. |
explain it's the city’s property not mine, I'm just trying to prevent flooding in my
basement. Anyway, all the bicyclists know about this drain and | knew that she’d
have to avoid it by either going up on the sidewalk or else getting ahead or
behind that SUV. As the photograph (Exhibit 5) shows, there is about a six inch
curb to get up on the sidewalk.

With the SUV pressing on her like it was, | could see there was nowhere
for her to go. Her tire was right at the base of the curb and it looked like she was
trying to lean into the side of the car in order to stay upright. This couldn’t go on
for long. She wobbled, then fell to the right with her head smashing into the
pavement as her bike went under the back wheel of the SUV.

| ran up there as fast as | could. It looked like the SUV took off, or at least
| didn’t notice it stop. Our local UPS route driver arrived on foot about the same
time as me and kind of took charge. | saw the bike rider lying lifeless on the
sidewalk. | don’'t know why but when | saw her face, | started bawling. After a
few minutes of this, | suppose to get me out of the way, the UPS driver told me to
call 911 again and see what was taking them so long. | did. They said | was the
third call and the aid car should arrive momentarily.

At that time, | didn’t recognize the bike rider but now that | know her name,
| realize that she’s the sister of Telemeka Tennyson who, like their parents, was
a customer. A wonderful family, absolutely wonderful. | can’t say whether or not
the bike woman had ever come into Lock ‘n’ Sole because my Mama is the one
usually dealing with customers at the counter while I’'m working at my bench in
the back.

After making the phone call, | got my emotions under control and had a
chance to take her in from head to toe — or, rather, from toe to head. | always
notice the shoes first. She was wearing a very nice pair of ltalian red leather flats
with low stacked heels. If I'm not mistaken, they were Bruno Magli red skimmers,
a very nice shoe though | would say better suited for other uses than for bicycle
riding. She was wearing black tights with a short navy blue skirt over them and
some sort of a red bicycle team shirt. | think she had a red and black bicycle
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helmet on but, although she had a lovely face, it pained me to look at her head
and | focused on her graceful shoes.

When | saw the SUV knock her off the bike, there was nobody else in front
of my shop. | couldn’t say if there was anyone across the way in the shrubs and
hedges over there in the park because | wasn’t looking that way.

Afterwards, when the police brought the driver of the SUV back to the
scene, | first realized it was Locksley Hall who used to represent our district in the
state legislature. Hall was a former customer of our shop but not one of my
father’s or my favorites. | recall one time when | was young that Hall pointed to a
poster of the Giro d’ltalia on the shop wall and made some disparaging remark.
Papa just smiled in that way he had of defusing a situation by feigning ignorance.
He nodded vigorously as if agreeing with Hall and said “Bellissimo! Bellissimo!
Poesia bicicletta!”

| know my Papa loved John F. Kennedy and all that Camelot business of
that era when he’d first arrived in the U.S. Papa felt JFK was talking to him when
he would quote his favorite poem “Come my friends, it’s not too late to seek a
newer world.” | don’t think Rep. Hall was ever that kind of politician, the kind that
inspired people.
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STATEMENT OF DEVON BIDEFORD

| am the owner of the Devco Bike Shop chain with our flagship store here
in Columbus and two others in the surrounding area. For the past three years |
have been President of the Chinook Bicycle Club. Our club has over 2500
members and we are a potent force in lobbying both state and local governments
as a voice for the active bicyclists in our community.

Bicycling — just to be clear on this — is about the healthiest pursuit anyone
can possibly imagine. It is healthy for the individual who gets a vigorous
cardiovascular workout every time he or she hops on their bike. It is healthy for
the city’s clogged arteries that are relieved by one less car for each commuter on
a bike. And it is vitally healthy for our Mother Earth as we humans try to find a
way to repair the damage we’ve already caused to the ozone layer with our
addiction to fossil fuels.

Despite the obvious virtues of bicycling as a mode of transport, as we look
out from our view atop the moral high ground, appallingly, we still see those
forces in our culture that remain resistant. There are still many among us who
selfishly insist on what they see as their god-given, constitutionally enshrouded
right to serve their personal convenience by driving around in pollution machines.
They can usually be seen weaving unpredictably along our roads with their
carbon-spewing monstrosities like — I'll come out and say it — that luxury pickup
truck of former (and | happily put the emphasis on former) Rep. Locksley Hall.
(Seriously, that bloated rig must have been designed to make both farmers and
valet parking attendants snicker, not to mention the rest of us right thinking
individuals.)

We have two strong factions in our club — the commuters who are mainly
concerned with bike lanes and other traffic safety issues and the recreational
riders who are focused on rails-to-trails conversions and competition events. We
all come together in support of our education and advocacy to further our vision
and our mission. That mission is to have more places to ride and safer riding
everywhere. One small example of our successes is in convincing city leaders to
take steps toward the “pedestrianizing” of Main Street. We haven'’t yet gotten
traffic banned or dedicated bike lanes installed but the city has discouraged
motorized traffic by deliberately putting the traffic lights out of sync.

While some good club members are admittedly more radical and would
like to see the total elimination of all cars (and careless drivers “hung by their
toenails until the buzzards peck their eyes out” as one of them has injudiciously
put it), the overwhelming majority recognize the need for peaceful coexistence
between bicyclists and motorists. In my view, there is no bicyclist as selfish as
the typical motorist, sitting all smug in his or her cocoon and for whom a bicyclist
is either a target or else invisible. The bottom line is that we need to share the
road.
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| first met Alyssa Tennyson when she joined our club in early 2009. |
understood that she was the sister of the founder of Ithacus Solutions and she
had just returned to Columbus to work there. We were very glad to have her as
a member, not just for her dues and her vote but because she had the potential
to be a leader. She sat quietly through the monthly meetings she regularly
attended but when she rode on our annual group outing called the Spring Cedar
County Loop, | could see she was an exceptionally strong rider. Of course, she
followed our strict rules for the event and stayed with the pack although | sensed
that she could have jackrabbited at any time. | can only describe the confident
fluidity with which she rode as poetry in motion.

On the Spring Ride and on the several occasions afterwards when | saw
her riding around town, Alyssa was always on a new full carbon frame 11 speed
Cannondale street bike; it was state of the art, sophisticated, expensive, and
completely legal. Alyssa always wore a helmet and other appropriate riding gear.
| never saw that old fixed gear beater that she was apparently riding at the time
of her death. | have seen young people with cards in their spokes before. So far
as | know, it doesn’t mean anything — they just think it looks cool.

All together, | suppose | spoke with Alyssa maybe a dozen times during
the spring and summer of 2009. Besides our meetings and the Spring Ride, we
had lunch together probably twice and went out for a ride to get coffee after a
couple of club meetings. Alyssa didn’t talk about her past and | didn’t want to
pry. She spoke only superficially about her work at Ithacus. | gathered that it
was not yet all that fulfilling but she had hopes she would grow into it. As a
serious bike rider, it didn’t surprise me that she would prefer the adventure of the
open road to being chained to an office desk.

Mostly we spoke of current bike club issues. She was particularly
interested in two aspects of our education program. She volunteered to chair a
committee that was looking into a public education campaign that would
somehow debunk that false, though commonly heard, claim that motorists’
highway gas taxes subsidize bike lanes and trails. The facts are, first, that most
cyclists also drive and do pay fuel taxes (albeit in smaller amounts) and, second,
that it is property taxes that foot most of the bill. So, it’s totally bogus when
clueless drivers yell “| paid for this road, get off it” or words to that effect. She
was putting together a public information campaign to get out the true facts and |
know that at the time of her death she was specifically researching the various
configurations for bus advertisements and other media presentations.

Her other area of interest seemed to be in teaching. Just after school got
out in June, Alyssa began teaching a bicycle safety class for young people and
others new to bicycling on city streets. Her emphasis was on following the rules
of the road for cyclists, defensive riding techniques and always being mindful of
personal safety concerns. Since she was a new teacher, | personally observed a
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couple of her early classes and | was impressed with the earnestness with which
she conveyed this message. It reminded me of the anti-smoking zeal you see in
someone who has kicked a longtime smoking habit. Although she’d only been
back in Columbus less than a year, she had definitely developed a solid
reputation in the bicycling community as someone who was law-abiding and
safety conscious.

Of course, it's the automobile drivers who really need the education. |
mean, did you ever see a cyclist text messaging, eating a hamburger or putting
on makeup? Those are activities seemingly reserved for people who ought to be
concentrating on piloting a few thousand pounds of metal moving along at about
a mile a minute. This reminds me of another aspect of the community education
Alyssa was working on. Unlike some other states, Washington doesn’t yet have
a formal “three foot rule” enacted as law although we’ve been lobbying for this.
RCW 46.61.110(2) simply says a driver must pass a pedestrian or bicyclist “at a
safe distance to clearly avoid coming into contact with the pedestrian or bicyclist.
Still, the Driver’'s Manual put out by the Department of Licensing instructs: “Allow
at least three feet of space when overtaking or passing a bicycle.” Spreading the
word of this clearer standard was also part of the public information campaign
that Alyssa was in charge of.

So everything | know about Alyssa is that she was a careful, law abiding
rider who was concerned with seeing others in the community behave as
responsibly as she did. If this Bales is right that Alyssa was something of a
menace in her younger days, well, | think it's clear she had left that behind.
Assuming that old fixie really was hers, her adding a front brake to it (along with
her wearing of a helmet) demonstrates her level of responsibility.

In the bicycling community, | suppose you'd have to say there’s actually a
third group beyond the two | mentioned in our club — the counterculture bikers.
These folks, messengers and the like, aren’t club joiners but are more, | guess
you’d say, anarchic. They are the ones, for instance, who like to gather en
masse to block intersections as a political statement. While our club may
sympathize with many of their goals, we certainly don’t endorse their methods.
It's important to choose our battles carefully so we can live to fight another day.

In the summer of 2009, | did notice on a couple occasions that Alyssa
would be talking to some of these people on a downtown street. | assumed she
was counseling them about safety concerns or else urging them to join the
Chinook Club. I'm very plugged into the bicycle scene here and nationally. I've
certainly heard about alleycat races being held in other cities (Chicago, Toronto
and Portland come to mind) but never here in Columbus. | really don’t think such
a thing could take place here.
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STATEMENT OF CASS TESTERMAN

After 20 years with the Lubbock Police Department in Texas, | retired and
began my current work as a consultant and independent contractor. Much of my
time in law enforcement was spent doing motor vehicle accident reconstructions
with the department’s Major Accidents Unit. Besides my training at the police
academy and my on-the-job training, | have taken an evening physics class at
South Plains Community College and attended a weeklong Accident
Investigations course at the Traffic Institute at Northwestern University in
Evanston, lllinois. Itis all of this education, training and experience that | now
regularly rely on in my private consulting work.

Most of my work comes to me from insurance companies that are either
trying to establish the cause of an accident or to dispute someone else’s theory.
In this case, | was contacted in January of 2010 by Eagle Insurance, the
company that provides automobile liability insurance for Locksley Hall. They
wanted me to give the case a fresh look and give them the benefit of any
opinions | might form about this particular vehicle-bike collision.

Eagle’s policy provides coverage for any motor vehicle “accident” caused
by Locksley Hall. That is to say, Eagle is contractually bound to pay for any
damage that was caused by Hall’s negligence in operating a motor vehicle. It
follows that if Hall was acting intentionally (as opposed to negligently) in causing
the damage, then there was no “accident” and there is no insurance coverage.
In that situation, Hall would be personally on the hook for any intentionally
caused damages. Officially, Eagle’s investigation is ongoing and they have not
yet taken a position either accepting or denying Hall’s claim. It would be
premature (not to mention unauthorized) for me to express any conclusions on
behalf of Eagle and | do not intend to do so. However, since I'm here under
subpoena and under oath, | can tell you my personal opinion is that Hall’s
conduct was intentional.

Of course, | was not involved in the initial investigation conducted by the
Columbus Police Department and they were a bit hamstrung by meteorological
circumstances beyond their control. A heavy rainsquall had hit the area just after
this collision occurred. This had the effect of washing away any fresh markings
in the street or on the sidewalk that might have aided in the reconstruction.

There were no skid marks, scuff marks, yaw marks or fresh scratches or gouges
in any pavement that could be identified with confidence as having been
produced in this incident.

It was the lack of this type of physical corroboration that led the police to
close their investigation without charges. | have since performed further
investigation and am convinced that further conclusions are warranted. There
are a few things that I’'m sure were clear to the investigators and that remain
certain today: first, that the bicycle was somewhere in the street when it was
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struck by the vehicle; second, that the force of the impact threw the rider
somewhere onto the sidewalk; and, third, that this is where she struck her head
and died from the diffuse axonal injury resulting from torsional forces rapidly
accelerating and decelerating her head. What more do we know now?

| do still feel there is some significance to the reported complete absence
of any skid marks or scuff marks such as you would expect to find if the driver
had slammed on the brakes or jerked the steering wheel to avoid an accidental
collision. | acknowledge that this is of limited weight due to the cleansing effect
of the rains as well as uncertainty about the precise location and about the
temperatures and the composition of both the pavement and the tires.

Although the conditions at the scene kept the police from doing any
photographing there, they did a remarkably thorough job of photographing the
Locksley Hall vehicle said to have been involved in this collision. While | would
certainly prefer to have had the opportunity to conduct a visual inspection of the
vehicle, these photographs are of substantial value. It is clear from the photos
that there was no sign of scrapes or scratches on the front bumper and no
noteworthy markings on the front half of the undercarriage.

There was a 28 inch long scratch along the right side of Escalade,
consistent with Scarlotti’s description of the incident. Significantly, the line of the
scratch is lower at the rear aspect by about 2 centimeters. To me, this
contradicts the idea that the scratch was deliberately made and, rather,
corroborates the theory that the vehicle was moving into the bicycle which was
gradually being toppled. The line stopped, of course, when contact ceased as
the bike was pulled under the vehicle’s right rear tire.

| did get to conduct a visual inspection of Ms. Tennyson’s bicycle which
had been retained by Telemeka Tennyson in a covered storage area. It was very
fortunate that the UPS driver at the scene had placed the bike under an awning
where it stayed dry when the rains came. This preserved what for me is the
critical evidence. On the frame of the bike is one very clear tire imprint that
crosses both the downtube and the top tube. It’s true that a frame tube doesn’t
give you much surface area and | wouldn’t want to have to ID one particular tire
as being the source of this sample. However, the sample was more than
sufficient for me to conclude that the impression was made by a custom tire
called a Grabber, manufactured by the General Tire Company.

The 2007 Cadillac Escalade EXT came with a full set of 22” Bridgestone
Dueler Alenza tires as standard equipment. From the excellent photos of
Locksley Hall’s Escalade taken in August of 2009, | noted that it still had the
original Bridgestones on the front but the original rear tires had been replaced.
On both sides of the rear of the vehicle were mounted 22” General Grabbers.
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There was no impression anywhere on that bike that could be associated
with a Bridgestone tire. | conclude that the rear of Hall’s vehicle ran over the bike
and that there is no evidence at all that the front did.

Both the vehicle and the bicycle had forward momentum at the time when
the vehicle struck the bicycle from the side. These forces then had the effect of
propelling the bicyclist’'s body forward and to the right at roughly a 45 degree
angle. If the bicycle had been in the front of the vehicle when struck, the
bicyclist’'s body would have been propelled in much more of a forward direction.

By the way, it would be a mistake to try to draw any conclusions about
point of impact from the final resting place of the bicycle. Once the bike went
under the vehicle and got tangled up with tires, the exhaust system and the drive
train, there’s no accounting for the physical forces that shot it out.
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43, Have you, or any person proposed for insurance: ' YES

(a)

()

(c)

(d

®

ever been declined, postponed, limited, denied reinstatement or asked
to pay an extra premium by any insurance company?........ccoeeevrvervverrvennn. O

engaged in any hazardous sports or activities such as motoreycle racing,

boat racing, parachuting, hang gliding, skydiving, skin diving or

scuba diving within the last three years, or plan such activity in the next
o i L O

(If “Yes,” complete foreign travel questionnaire.)

flown as a civilian pilot, student pilot or crew member within the last

three years, or plan such activity in the next 12 months?.. o >¢<

within the last 5 years: (1) been convicted of two or more moving

violations or driving under the influence of alcohol or drugs or (2) had a .

driver’s license suspended or revoked? ... 8] E:\
' /»'

been convicted of a felony within the last 10 years?..........ccocooovvvviveecveicee e, 8]

If any of the above questions are answered “Yes,” give complete details here or on an attached sheet,
Y. q g p

Agreements. I, the undersigned, and the undersigned Agent(s)/Broker(s) certify that we have read the
completed application or have had it read to us and agree to the following:

1 All answers in this application: (a) are true and complete to the best of my knowledge and belief, (b)
will be relied on to determine insurability and (c) which are incorrect or misleading, may void the
application effective the issue date.

2 No Agent/Broker can: (a) waive or change any receipt or policy provision ar (b) agree to issue a
policy. I have: (a) read the Agreements section and read and approved the answers as recorded.

3. This application will be attached to, and made a part of, any policy issued pursuant to it and the
insured has an ongoing duty to review it and to notify the insurer of any information provided that was at
the time or later becomes incorrect.

Date

Signed at

T [ 2([ 05

C ol busf WA City, State
= o

g% ol L—A_ { évﬂ/“‘-’] A iy Signature of Applicant/Owner/ (if other than Proposed Insured)

Am;w% Signature of Proposed Insured (Age 15 and Over)
1 ¢
|}

VON pLLEN TpsSypA~ed A GE~NEY

‘ /'
Uﬁﬁy""\.‘, VJ.\UN' m-[‘&'-‘/ Signature of Agent/Broker

__ Prntor Stamp Agent/Broker Name

Evening Star form # App41665 p.70of7
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JARI VAN ALLEN INSURANCE AGENCY
Authorized Agent for Evening Star Life
4314 Weolencia St.; Suite 2-A
Columbus, WA

February 27, 2009

Dear Telemeka and Alyssa:

It was a pleasure to meet you the other day and to have the opportunity to assist
you in obtaining of the peace of mind that is made available through life
insurance. You are wise to heed the clear call of Evening Star Life and Casualty!

| have just been advised by the home office of Evening Star that both of your
policies have been approved and the paperwork is now being processed.
Congratulations!

Within a week or ten days, you should be receiving a large envelope directly from
Evening Star. It will contain copies of your two life insurance policies, duplicates
of which | will also receive and retain in my files. When your copies arrive, |
would advise you to place them somewhere safe so that you will have them for
future reference. If you were to misplace them, there likely would be no problem
since | have my copies but, as you know, my practice is always to advise playing
it safe!

Thank you for your business and | look forward to seeing you again. Be sure and
let me know if | can help with any of your other insurance needs.

Sincerely,
(sent without signature to avoid delay)

Jari Van Allen

JVA/mg
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SUPERIOR COURT OF WASHINGTON
FOR CEDAR COUNTY
AT COLUMBUS

EVENING STAR LIFE & CASUALTY
INSURANCE COMPANY, INC.,

Plaintiff,

NO. 10-2-12106-1 COL

PLAINTIFF'S MOTION
TO LIMIT CROSS
EXAMINATION

V.

ITHACUS SOLUTIONS, INC.; and the
ESTATE OF MILLICENT ALYSSA
TENNYSON,

Defendants.

™ ™ e ™ e e e e e e e e e e

Plaintiff Evening Star Life & Casualty Insurance Company, Inc. hereby
moves the Court for a pretrial order prohibiting all examination of expected
witness Dray Porter on the subject of the witness’ religious beliefs. This motion
is based upon the legal authority being provided herewith in a joint submission
with defense counsel. The parties agree as to these authorities but disagree as

to their application to this case. Oral argument is requested.

Respectfully submitted,

Attorney for Plaintiff
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AUTHORITY FOR PRETRIAL MOTION

Washington Constitution, Article 1, §11 (Amendment 34):

“...No religious qualification shall be required for any public office or employment,
nor shall any person be incompetent as a witness or juror, in consequence of his
opinion on matters of religion, nor be questioned in any court of justice touching
his religious belief to affect the weight of his testimony.”

Evidence Rule 610. Religious Beliefs or Opinions:

“Evidence of the beliefs or opinions of a witness on matters of religion is not
admissible for the purpose of showing that by reason of their nature the witness’
credibility is impaired or enhanced.”

Excerpts from selected cases.

United States v. Ballard , 322 U.S. 78, (1944).

The respondents [Edna and Donald Ballard] were indicted and convicted for
using, and conspiring to use, the mails to defraud. The indictment was in twelve
counts. It charged a scheme to defraud by organizing and promoting the ‘I Am’
movement through the use of the mails. The charge was that certain designated
corporations were formed, literature distributed and sold, funds solicited and
memberships in the | Am movement sought ‘by means of false and fraudulent
representations, pretenses and promises’. The false representations charged
were eighteen in number. It is sufficient at this point to say that they covered
respondents’ alleged religious doctrines or beliefs.

[At trial, the judge explained to the jury that the truth or falsity of the Ballards’ religious
doctrines or beliefs was of no concern, only whether or not they were acting in a good
faith belief. On appeal, the Ballards argued that the government should have been
required to prove beyond reasonable doubt the falsity of their statements. Justice
William O. Douglas delivered the Court’s opinion.]

We do not agree that the truth or falsity of respondents’ religious doctrines or
beliefs should have been submitted to the jury. Whatever this particular
indictment might require, the First Amendment precludes such a course. ‘The
law knows no heresy, and is committed to the support of no dogma, the
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establishment of no sect.” The First Amendment has a dual aspect. It not only
‘forestalls compulsion by law of the acceptance of any creed or the practice of
any form of worship’ but also ‘safeguards the free exercise of the chosen form of
religion.” ‘Thus the Amendment embraces two concepts, freedom to believe and
freedom to act. The first is absolute but, in the nature of things, the second
cannot be.” Freedom of thought, which includes freedom of religious belief, is
basic in a society of free men. It embraces the right to maintain theories of life
and death and the hereafter which are rank heresy to followers of the orthodox
faiths. Heresy trials are foreign to our Constitution. Men may believe what they
cannot prove. They may not be put to the proof of their religious doctrines or
beliefs. Religious experiences which are as real as life to some may be
incomprehensible to others. Yet the fact that they may be beyond the ken of
mortals does not mean that they can be made suspect before the law. Many
take their gospel from the New Testament. But it would hardly be supposed that
they could be tried before a jury charged with the duty of determining whether
those teachings contained false representations. The miracles of the New
Testament, the Divinity of Christ, life after death, the power of prayer are deep in
the religious convictions of many. If one could be sent to jail because a jury in a
hostile environment found these teachings false, little indeed would be left of
religious freedom.

The Fathers of the Constitution were not unaware of the varied and extreme
views of religious sects, of the violence of disagreement among them, and of the
lack of any one religious creed on which all men would agree. They fashioned a
charter of government which envisaged the widest possible toleration of
conflicting views. Man's relation to his God was made no concern of the state. He
was granted the right to worship as he pleased and to answer to no man for the
verity of his religious views. The religious views espoused by respondents might
seem incredible, if not preposterous, to most people. But if those doctrines are
subject to trial before a jury charged with finding their truth or falsity, then the
same can be done with the religious beliefs of any sect. When the triers of fact
undertake that task, they enter a forbidden domain. The First Amendment does
not select any one group or any one type of religion for preferred treatment. It
puts them all in that position. ‘With man’s relations to his Maker and the
obligations he may think they impose, and the manner in which an expression
shall be made by him of his belief on those subjects, no interference can be
permitted, provided always the laws of society, designed to secure its peace and
prosperity, and the morals of its people, are not interfered with.’
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Parker v. Jones County Community Hospital , 549 So. 2d 443 (Miss. 1989).

[Flora Parker sued the hospital where her husband had died. On her direct examination,
her attorney asked about her religious affiliation. On cross, the hospital’s attorney then
tried to bring out that her husband had been “disfellowshipped” from the church for
having an affair. The trial judge cut off the questioning. The hospital won anyway and
Ms. Parker appealed, arguing that the mere hint had tainted the trial.]

This appeal asks that we hold an abuse of discretion a circuit court’s refusal to
order a mistrial in the face of defense counsel’s suggestion before the jury that
plaintiff's decedent had been ‘disfellowshipped’ from his church. The circuit court
sustained plaintiff's objection and admonished the jury to disregard the question
and answer.

The common law required, as a qualification for taking the oath of a witness (i.e.,
competency) the belief in a God who would punish untruth. That rule has long
been abandoned. The Mississippi Code of 1906 included the provision that ‘A
person shall not be incompetent as a witness because of his religious belief or
want of it.’

Evidence Rule 610 by its terms speaks to the credibility of withesses. It
precludes evidence of religious belief or lack thereof when offered for the
purpose of enhancing or impairing a witness credibility.

The credibility of a witness is not implicated today. Parker’s reliance on ER 610
is wholly misplaced. The reason evidence that James Parker may have been
disfellowshipped was not admissible is that such evidence is not relevant
evidence, that is, it is not evidence having any tendency to make the existence of
a material fact more or less probable than it would have been without the
evidence. ER 401.

Without further ado, we hold that the question concerning Parker being
disfellowshipped by the church was impermissible. The circuit court correctly
sustained Parker’s objection and further instructed the jury to disregard the
question and answer and obtained the assent of each juror that he or she would
follow the instruction.

Generally speaking, our law presumes that jurors follow the trial judge’s
instructions, as upon their oaths they are obliged to do. We have been offered
no reason sufficient that we should take this case out of the general rule. Suffice
it to say that the record abounds with reasons why a rational jury would find for
the Hospital above and beyond their inkling that James Parker may have been
disfellowshipped.
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State v. Heinz , 485 A.2d 1321 (Conn. 1984).

[Following an undercover operation by local law enforcement, defendant Curtiss Heinz
was arrested in connection with four performances by female “exotic” dancers at the
Venus Lounge, a café in East Hartford where Heinz was the liquor permittee. Heinz was
charged and convicted on four counts of promoting an obscene performance in violation
of Connecticut state law. At trial, the state called as an expert witness on obscenity
Maria Pressamarita, an East Hartford housewife who was a conservative Roman
Catholic and co-founder of Connecticut Citizens for Decency (CCD). In response to
hypothetical questions summarizing the descriptions of the performances supplied by
the undercover officers, Pressamarita gave her opinion that, based on her experiences
and the community standards, the performances described were obscene. During cross-
examination, Heinz’ attorney repeatedly attempted to question Pressamarita about her
religious and moral beliefs and affiliations, but the trial court sustained the state’s
objections to such questioning. Heinz appealed his conviction, contending that the trial
court erred in restricting his questioning of Pressamarita.]

The defendant attempted to question Pressamarita about her association with a
religious organization, the Blue Berets. Pressamarita testified on cross-
examination that, in addition to the CCD, she was a member of that organization,
which is concerned with obscenity. The defendant asked two questions: “What is
the Blue Berets?” and “How did the Blue Berets get their name?” The basis of the
defendant's questions was to test whether her membership in the Blue Berets
had any significance on the opinion she gave on direct examination. The court
sustained the state's objections on the basis that the withess need not answer
questions about her religious beliefs or associations and the defendant excepted.

In connection with these questions the defendant made a documentary offer of
proof by way of marking for identification several newspaper articles and letters
to the editor, one from Pressamarita. These articles and letters described the
Blue Berets.

The gist of these documents is as follows: Pressamarita and the Blue Berets
believe that the Virgin Mary gives them messages through miraculous Polaroid
instant photographs. The Virgin Mary commands that they use Polaroid in order
to preclude darkroom fraud and to demonstrate the authenticity of the images of
Jesus, Mary, St. Michael, St. Theresa, Satan and another demon known as Fat
Lips, expected to appear in the photographs. The name of the group derives from
the Virgin Mary's instruction to them to wear blue berets in order to symbolize
their membership in heaven's army. The Virgin Mary gives them instructions
through the trances of Virginia Lueken, a housewife in Bayside, New York, where
the group goes periodically for vigils at a styrofoam likeness of the Virgin Mary.
The Blue Berets have pressured the East Hartford town council into passing “a
tough anti-smut” law. The CCD is a political arm of the Blue Berets.

Pressamarita is quoted in these documents as follows: “The blue berets are a
sign, among other things, that we are submissive to our husbands.... We feel
women should be home, raising their families.” “We look like a bunch of fanatics,
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a bunch of nuts.... We don't care-we're fools for Christ.” “We are going to start
calling ourselves Connecticut Citizens for Public Decency.... We have lots of
friends in the Protestant community who believe in the things we believe in. It's
not just Catholics.”

This record convinces us that, by sustaining the objections to the defendant's
questions, the court did not permit the defense counsel to expose to the jury the
facts from which the jurors, as the sole triers of fact and credibility, could
appropriately draw inferences relating to the reliability of the witness. Thus, the
court's rulings violated the defendant's right to effectively cross-examine an
adverse witness embodied in the confrontation clause of the sixth amendment.

Pressamarita was offered as an expert witness on the critical issue of whether
the performances in question violated statewide contemporary community
standards. The basis of her knowledge of those standards was her connection
with the CCD. The defendant's offer of proof demonstrated a close connection
between the CCD and the Blue Berets, and that in fact the two groups may be
essentially one. The offer also demonstrated that the members of the Blue
Berets, including Pressamarita, hold attitudes and beliefs, however sincere,
which the jury could find to be at variance with community standards. At the
least, it offered a basis on which the jury could find that Pressamarita's testimony
regarding those standards was not reliable. The defendant was entitled to
attempt to convince the jury that Pressamarita's view of those standards was
inaccurate, and that her opinions about the performances were based, not on
those standards, but on her own private views, as expressed through the Blue
Berets. Without this critical information, the jury was deprived of the necessary
facts from which it could appropriately draw inferences about Pressamarita's
reliability.

We recognize that ordinarily a witness' religious beliefs are not a proper subject
of inquiry on cross-examination, unless their relevance to a substantive issue in
the case outweighs the witness' interest in privacy and the danger of prejudice.
Here, however, the questions were neither aimed at nor framed in terms of
Pressamarita's religious beliefs. They sought to show that her direct testimony
was based, not on the contemporary community standards with which she
professed to be familiar through the CCD, but on a set of beliefs inconsistent with
those standards. The fact that the Blue Berets, which vivifies her beliefs, is
religious in origin could not shield Pressamarita from an inquiry designed to
illuminate that inconsistency.

Pressamarita testified on direct examination that her opinion regarding the
contemporary community standards was not colored by her own religious beliefs.
On cross-examination she testified without objection that her opinion was based
on her moral beliefs and that her religious beliefs did have an effect on her
opinion of whether the performances described to her were obscene. The
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defendant then asked her five questions aimed at her moral and religious beliefs,
to which the court sustained the state's objections.

The religious beliefs of a withess are generally not a proper subject of cross-
examination for the purpose of impeaching her credibility. Such an inquiry is
ordinarily irrelevant to the issues at hand, inflammatory and unduly prejudicial.
This general prohibition against cross-examination on one's religious beliefs is
not absolute, however. Such cross-examination is permissible, in the court's
discretion, if it is relevant to the substantive issues of the case and if its relevance
outweighs any prejudicial effect and the privacy interest of the witness.
Furthermore, cross-examination about religious beliefs is proper if the topic was
raised on direct examination, even if it would otherwise be inadmissible.

We are persuaded that for a coalescence of reasons the trial court abused its
discretion in excluding those answers.

First, the question of whether Pressamarita's religious beliefs affected her
opinions on obscenity was raised by the state in her direct examination, when
she asserted that her opinions were not so affected. Thus the truthfulness of that
assertion was fair game for cross-examination.

Second, the nature of Pressamarita's testimony on direct examination was not
simply what she had observed. Her testimony was an opinion on the obscenity of
a performance, a matter that is itself fraught with moral overtones. Furthermore,
her testimony was laced with moral judgments. She testified that any good, moral
person would be offended by nudity and sex, that the performance would shock,
repel or disgust the average Connecticut resident, that the performance was an
affront to public decency and demoralizing to the community, and that it
expressed ideas, “but not good ones.”

Third, Pressamarita's testimony was central to the question to the defendant's
guilt or innocence, since the challenged material was not before the jury in this
case. It therefore had to rely on the description of the performances by the
undercover officers, and the characterization of that description by Pressamarita
and the other two expert withesses offered by the state.

Finally, the defendant's offer of proof about the Blue Berets and Pressamarita's
central role in that group afforded a substantial basis for an inference that her
moral and religious beliefs are intertwined with an active attempt to combat what
she considers obscene. Thus the jury, had it had access to her connection with
that group and its beliefs, could have entertained doubt about the objectivity of
her opinions.
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United States v. Hoffman , 806 F.2d 703 (7th Cir. 1986).

[On December 17, 1984, a mailroom employee at the White House opened an unsigned
letter addressed to President Ronald Reagan that read: “Ronnie, Listen Chump! Resign
or You'll Get Your Brains Blown Out.” At the end of the letter was a crude drawing of a
pistol with a bullet emerging from the barrel. The mailroom employee placed the letter
and its envelope in a plastic evidence bag and forwarded it to the United States Secret
Service, the federal agency charged with the responsibility of providing personal security
for the President, who traced the letter to David Hoffman, a resident of Milwaukee,
Wisconsin. Hoffman was charged with making and mailing threats against the President.
The government alleged that Hoffman sent the letter not as a joke or as part of a political
debate, but because of his anger at President Reagan’s failure to pardon Sun Yung
Moon, the leader of the Unification Church, a religious group with which Hoffman was
associated.

Before trial, Hoffman filed a motion in limine seeking to exclude any evidence of his
religious views. The government responded that information about Hoffman’s religious
beliefs was critical to an understanding of the context of the statement and his willfulness
in making it, two important elements of the crime charged. The trial judge denied the
motion. Following his conviction, Hoffman appealed, arguing that the trial court
impermissibly allowed introduction of evidence regarding his religious beliefs.]

The defendant contends that the district court improperly admitted evidence of
his religious affiliation with the Reverend Sun Yung Moon. The defendant argues
that such evidence was not probative of his intent to threaten the President and
therefore the prejudicial effect of such evidence, which the defendant alleges
arises from the fact that “many Americans look askance on their fellow citizens
who join such cult style eastern religions,” substantially outweighed any probative
value such evidence may have had.

The district court record reveals that the evidence concerning Hoffman's religious
beliefs was introduced to establish the context of [the letter] and the willfulness of
the defendant in making it. Contrary to the assertion of the dissent, the
government did not rely solely on the defendant's affiliation with Reverend Moon
to establish the intent of Hoffman to threaten the President. The government
introduced additional evidence dealing with Hoffman's dissatisfaction with the
continued confinement of Reverend Moon. The government established this fact
through testimony from Hoffman's mother, thus allowing the jury to reject or infer
that Hoffman might very well have had a motive in threatening the President.

Hoffman's mother testified that “I think he (Hoffman) was concerned about many
things. One, that a religious leader had been imprisoned, and he thought that
he's (Reverend Moon) highly principled, and he did not think this is right.”
Hoffman's mother further testified that Hoffman believed that the Reverend Moon
should have been pardoned by the President and released from confinement.
Obviously since Hoffman believed that Reverend Moon was wrongly imprisoned,
and President Reagan could have pardoned him and thus was responsible for
Moon's continued imprisonment, he had a motive to harm the President:
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retaliation. The question of whether Hoffman had a motive to harm the President
was presented to the jury with evidence from which they could reasonably accept
or reject the inference that the defendant intended his threat to be taken as a
serious threat to retaliate against the government (the President) for Reverend
Moon's continued confinement. The jury could reasonably conclude that Hoffman
intended the violent language and the graphic drawing he used in his letter to the
President as a serious expression of a true threat to inflict harm upon the
President. We hold that the probative value of the evidence of Hoffman's prior
religious affiliation was not substantially outweighed by its alleged prejudicial
impact and thus it was properly admitted in evidence.

The defendant argues that because “many Americans look askance on their
fellow citizens who join such cult style eastern religions,” the evidence of his prior
affiliation with Reverend Moon would likely cause a jury to “treat a defendant it
knew to be a Reverend Moon follower much more unfairly than it would a
defendant whose religion was not known to the jury or whose religion was known
to be a mainline one, such as Protestantism or Catholicism.” Therefore, the
defendant asserts that the prejudicial effect of the evidence concerning his
affiliation with Reverend Moon substantially outweighed any probative value such
evidence had. Not only is the defendant's unsupported assertion purely
speculative, but it is without merit when viewing the entire record of the district
court's meticulous, thorough, clear, and concise questioning of potential jurors
about their religious beliefs and prejudices.

As a result of the court's thorough review, evaluation and action in discharging
those jurors who had even a possible taint of prejudice or bias, we do not agree
that the jurors on the Hoffman panel were prejudiced against Hoffman because
of his religious affiliations and we have discovered no evidence in the record to
establish otherwise. The dissent, in asserting the contrary, gropes at thin air with
a specious argument based upon unpersuasive reasoning. The fact that the
defendant was a member of what the dissent refers to as a “religious minority”
alone does not give rise to the presumption that jurors of different religious
affiliations would treat that defendant differently than they would treat any other
defendant. This is especially true where, as in this case, the trial judge did all that
could be expected of him to insure that the panel of jurors assigned to the
defendant's case did not harbor feelings based on the religious affiliations of the
defendant that would preclude them from deciding the defendant's guilt or
innocence on the basis only of their fair evaluation of the evidence presented at
trial and the law applicable as given in the instructions. Therefore, after a review
of the record, we hold that the probative value of the evidence concerning the
defendant's prior affiliation with the Reverend Moon was not substantially
outweighed by the alleged prejudicial effect of such evidence and the defendant's
assertion that the jury was prejudiced against him was purely speculative and
unsupported.
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WILL, Senior District Judge, dissenting.

“The maijority scoffs at Hoffman's counsel's suggestion that “many Americans
look askance on their fellow citizens who join such cult style eastern religions,”
stating that this assertion is “purely speculative. Though | disagree with the
majority's statement, | prefer not to engage in a debate over whether Americans
in fact have a tendency to shun or look down on particular religious minorities.
Instead, | will simply point out that our law traditionally has recognized the
potential for prejudice inherent in evidence of one's religious affiliation or beliefs
[for example, Evidence Rule 610].

Religion is a highly emotional issue with a natural tendency to play upon a jury's
passions. Absent some compelling reason, evidence of a criminal defendant's
religion should not be admissible against him on the issue of guilt or innocence.

No compelling reason for admitting evidence of Hoffman's prior religious
affiliation was offered in this case. The court had only the government's
representation that the evidence would show that Hoffman wrote the letter out of
“anger” with the President for his failure to pardon Moon. As it turned out, the
government was unable to elicit any such testimony. Hoffman's mother stated
merely that he was “concerned,” that she did not know how “adamant” he felt
about the matter, that he never threatened or expressed an intention to threaten
the President, that the topic arose in the course of ordinary discussions between
mother and son, and that she and her son both felt that Moon “probably should
have been pardoned.” Thus, the trial court's ruling was based on erroneous
representations by the prosecution as to what the evidence would show.

The evidence that Hoffman was a former Moonie who opposed the imprisonment
of Reverend Moon had the effect of casting him in the eyes of the jury as a
member of a group with values allegedly alien to the rest of society implying that
it was more likely that he committed the crime charged. Absent some compelling
reason for placing this evidence before the jury, the district court's refusal to
exclude it constitutes an abuse of discretion.
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Malek v. Federal Ins. Co. , 994 F.2d 49 (2d. Cir. 1993).

[Eliezer Moshe Malek and Malke Malek owned a rental house in Highland Mills, New
York. The house was insured by a subsidiary of Federal Insurance Company. Shortly
after the house was vacated at the landlord’s request, it was destroyed by fire. The
Maleks submitted a fire loss claim for $264,766. After a lengthy investigation, Federal
rejected the Maleks' insurance claim. The Maleks brought an action for breach of the fire
insurance policy. The trial court dismissed the complaint after the jury found that the
Maleks concealed or misrepresented material facts during insurers' investigation of fire
and that they intentionally caused that fire. The Maleks appealed, contending that the
district court erred in permitting defense counsel to cross-examine a witness about his
religious affiliation and the religious affiliation of his clients.]

To rebut the defendants' contention that they had a financial motive to set fire to
the premises, the Maleks called an accountant, William Schneck, to testify as to
their financial stability. During the cross examination of Schneck, the following
colloquy took place:

Q. Was your principal a member of the Hassidic [sic] community in the business
transaction you had with Mr. Malek?

[The Maleks' Attorney]: Objection, your Honor.

THE COURT: Overruled.

A. Yes.

Q. Do you act as a CPA for other members of the Hassidic [sic] community?
[The Maleks' Attorney]: Objection.

THE COURT: Overruled.

A. Not just Hassidic [sic] people.

Q. 1 didn't ask you that.

A. In that respect, yes. There's a number of people that | do that for.

Q. You've been a professor at Tuoro [sic] University for eight years, is that
correct?

A. Yes.

Q. And that's part of the Yeshiva University system, isn't [it]?

[The Maleks' Attorney]: Objection.

THE COURT: I'll permit it.

A. It's not a member, no.

Q. Isn't it affiliated with organized Jewish institutions?

[The Maleks' Attorney]: Objection.

THE COURT: Sustained.

The district court gave no limiting instruction to the jury to indicate that it was
improper for the defendants to impeach Schneck's credibility with evidence of his
religious affiliations or beliefs.

Federal Rule of Evidence 610 provides that “[e]vidence of the beliefs or opinions

of a witness on matters of religion is not admissible for the purpose of showing
that by reason of their nature [his] credibility is impaired or enhanced.” Over the
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Maleks' repeated objections, the district court permitted Schneck to respond to
defense counsel's questions about whether his transactions with Malek involved
other Hasidim, whether he had other Hasidic clients and whether his teaching
position was part of the Yeshiva University system.

Because it is apparent from these questions that defense counsel attempted to
show that Schneck's character for truthfulness was affected by his religious
beliefs and that such questioning may have prejudiced the Maleks, the district
court erred in permitting the defendants to pursue this line of questioning. We are
particularly troubled about this line of questioning, especially where the
impeached witness' religious affiliation is the same as that of the plaintiffs.

The judgment of the district court is reversed.
McLAUGHLIN, Circuit Judge, dissenting.

‘| disagree with the majority's conclusion that the cross-examination of William
Schneck violated Federal Rule of Evidence 610. The majority states that “it is
apparent from these questions that defense counsel attempted to show that
Schneck's character for truthfulness was affected by his religious beliefs....” It is
not apparent to me, and, in fact, | disagree. Rather, | believe that the questioning
represented a completely legitimate attempt to impeach Schneck by showing that
his livelihood depended in large part on his relationship with the Hasidic
community, a community of which Mr. Malek was a member. As such, it was an
attempt to show bias, which does not violate Rule 610, even where, unlike here,
the witness is asked about his religious beliefs and opinions.

Sea's counsel opened his cross-examination of Schneck by establishing that he
first met Mr. Malek during a business transaction. Sea's counsel also brought out
that Schneck had been a radio personality on a local Rockland County, New
York station. The following exchange occurred:

Q. What was the target audience of that station?

A. To be honest with you, | don't know. | believe it was a Rockland show.

Q. Was it in the Hasidic community?

A. Not that | know of. It's a radio station that is supposed to go across the
complete county. It possibly carries over Dutchess and Orange, | can't speak for
it, though. I'm not a technical person in that respect.

This exchange was immediately followed by the questioning that appears in the
majority's discussion of the religious issue.

It is significant that all the areas discussed, a radio show, commercial
transactions, work as a CPA, and teaching, involved Schneck's livelihood. At no
point was he asked about his opinions or beliefs. Nor, indeed, was he questioned
about what religion he followed. He was queried solely about his livelihood,
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presumably to demonstrate that he earned his living by service to the Hasidic
community. Moreover, when defense counsel seemed to stray beyond this
perimeter by questioning Schneck regarding whether Touro Law School was
“affiliated with organized Jewish institutions,” Judge Gagliardi sustained an
objection, apparently because the question did not pertain specifically to
Schneck's relationship to the Hasidic community. Nobody, in short, suggested
that Schneck was less credible because of his belief on matters of religion.

Unlike the only case cited in the majority's opinion, the witness here was not
subject to “extensive cross-examination ... on the genuineness of his ... [religious]
affiliation....” | am aware of no case-and none has been cited-where a Rule 610
violation was found absent direct questions about either the witness's religious
beliefs or the witness's opinions on religious beliefs or practices.

Because | believe that the evidence here was introduced to show bias, and
because such a purpose is clearly permissible under Rule 610, | dissent from the
majority's conclusion to the contrary.”

United States v. Kalaydjian , 784 F.2d 53 (2d Cir. 1986).

[A Pakistani Muslim named Sultan Ahmad acted as a government informant and then
testified as a prosecution witness in a major heroin trafficking trial. The defendants’
counsel asked that the informant be required to swear on a Koran before testifying. The
prosecutor pointed out that every witness has the option of “affirming” to their testimony
rather than “swearing” to it. The informant then said that he would affirm. Defense
counsel wished to cross-examine the witness about his unwillingness to swear on the
Koran but the trial judge ruled this was precluded by Evidence Rule 610. A jury
convicted the defendants who appealed, arguing that the trial court erred in barring
counsel from questioning the witness about these matters.]

Federal Rule of Evidence 610 “forecloses inquiry into the religious beliefs or
opinions of a witness for the purpose of showing that his character for
truthfulness is affected by their nature.” Appellants argue that Rule 610 does not
prohibit the requested cross-examination because the rule excludes evidence of
religious beliefs only, not of conduct resulting from religious beliefs. In essence,
appellants contend that, although Rule 610 forecloses a party from undermining
a witness's credibility based on the witness's religious beliefs, it does not
foreclose a party from challenging a witness's credibility based on the witness's
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refusal to perform a religious act, i.e., the witness's refusal to swear on his
religion's bible or its counterpart.

We reject appellants' attempt to distinguish between cross-examining a witness
regarding his religious beliefs, and cross-examining him regarding conduct that is
significant only because of the witness's religious beliefs. Appellants cite no
authority to support their novel claim that evidence of conduct resulting from
religious beliefs is admissible under Rule 610. Moreover, an analysis of
appellants' reasoning demonstrates that their position is untenable.

Appellants desired to cross-examine Ahmad regarding his reasons for refusing to
swear on the Koran in order to raise the following inference: if a man is religious,
he will be willing to swear on his religion's bible; but if he refuses to swear, his
testimony will be untrustworthy. Appellants could not have established that
inference successfully unless the district court had allowed them to inquire into
the sincerity and genuineness of Ahmad's Muslim beliefs. Indeed, unless
appellants were permitted to prove to the jury that Ahmad was a devout Muslim
who believed deeply in the Koran, Ahmad's act of refusing to swear on the Koran
would have been meaningless to the jury.

The district court correctly held that Rule 610 squarely prohibited any inquiry into
the firmness of Ahmad's religious beliefs. The court's ruling was correct because
of the possible prejudicial effect that disclosure of such information might have
had on the jury. Indeed, in defining the purpose of Rule 610, the District of
Columbia Circuit has stated that “[t]he purpose of the rule is to guard against the
prejudice which may result from disclosure of a witness's faith.” Moreover,
extensive questioning on the collateral issue of Ahmad's religious beliefs might
have confused the jury and distracted its attention from the principal task of
determining whether appellants had conspired to deal in heroin.

Since Ahmad's act of refusing to swear on the Koran is significant only when
considered against the backdrop of his Muslim faith, we hold that the district
court properly denied the requested cross-examination pursuant to Rule 610. We
see no difference between challenging a witness's credibility by cross-examining
him regarding his religious beliefs, and challenging the witness's credibility by
cross-examining him regarding an act that is meaningful only when considered in
relation to the firmness of the witness's religious beliefs. Both forms of cross-
examination require inquiry into the nature of the witness's religious beliefs. As
such, they are prohibited by Rule 610.

We have carefully considered the claim of error raised by the defendants and find
it without merit.
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Pawlik v. Pawlik , 823 N.E.2d 328 (Ind. App. 2005).

[At the divorce trial of Mr. and Mrs. Pawlik, the mother of Mr. Pawlik, named Mary Ann
Pawlik, was cross-examined about her religious beliefs and practices. Following the final
hearing, the trial court entered a decree of dissolution and awarded physical custody to
the child’s mother. Mr. Pawlik appealed the decision, arguing that the trial court erred in
allowing his wife’s lawyer to question his mother about her religious beliefs.]

This appeal involves the propriety of inquiring, during a proceeding to determine
child custody, into the religious beliefs and practices of a party who may become
or will be instrumental as a caretaker of the child. In this particular case, [the
wife’s] counsel questioned Mary Ann, who is a Jehovah's Witness, extensively
about her involvement in that faith.

Pawlik contends the following excerpts from Mary Ann's cross-examination,
which are representative of the tone and tenor of that questioning and testimony,
contravene the prohibition contained in Evidence Rule 610:

Q. As a Jehovah's Witness, are you discouraged, for example, from wearing or
displaying a cross or a crucifix?

A. Well, we don't wear-well, we don't wear them because if you go in and you
research, you find out that Jesus Christ didn't die on a cross. It actually was a
pagan symbol. That's why we do not wear them.

Q. All right. So you are discouraged then as a Jehovah Witness from wearing or
displaying a cross or crucifix?

A. No, it's my conscience. I'm not discouraged. You know, it's part of a pagan
religion. And if you would do research, you would find that such [sic].

Q. Are you discouraged from saluting the flag?

A. | do not salute the flag for the simple reason that I'm not-I pay my allegiance to
my God, the God of the Bible, Jehovah. And | don't disrespect the flag. | would
not ever do anything to disrespect the flag, spit on it, do any damage to the flag. |
would not-you know, | have respect for laws, the government and laws. | wouldn't
do anything to-

Q. Do you also refrain from celebrating holidays?

A. I do not celebrate certain holidays-religious holidays because of the origin of
the holiday. And anybody can look in the encyclopedia and find out that a lot of
the religious holidays all stem from pagan religion, start in Babylonia [sic]. That is
the reason why | and all of the Jehovah's Witnesses do not celebrate those
holidays.

Q. And you don't celebrate birthdays either, do you?

A. No, we don't. No.

Q. -you don't believe in celebrating birthdays? According to your religion, it's too
pagan?

A. The Bible has two birthdays that were celebrated in there and they were of
men who were ungodly men. And again, you know, that's something that
anybody can find out. No. But that doesn't mean that my son-my son is not one
of Jehovah's Witnesses.
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Q. Aren't there going to be about 144,000 people that will be chosen in your
religion?

A. 144,0007?

Q. Yes.

A. Well, in Revelation 7 and 14, it does say there are 144,000 that will be
reigning with Christ in heaven for a thousand years and they will be kings and
priests. It says that in that-

Q. And you believe that as part of the Jehovah Witness religion?

A. Yes. That's-that's what the Bible says, you know.

Q. Are you one of the 144,0007?

A. Am | one of the 144,0007

Q. Uh-huh.

A. Am | one of the chosen ones? That's something that is a personal thing with
each person. Whoever it is, it's a personal thing.

Q. Is [Pawlik] one of the 144,0007?

A. I don't think so. He's not one of Jehovah's Witnesses.

Q. Is [M.P.]?

A. She's not one of Jehovah's Witnesses.

Q. Would you like her to follow your path through Jehovah's Witnesses?

A. That's up to her father.

Cases cited by Pawlik in support of his claim all share an important
characteristic. In each, the questions pertaining to the witness's religious beliefs
were clearly intended to impeach the credibility of that witness-i.e., to cause the
fact-finder to disbelieve the witness's testimony. The same cannot be said of the
questioning of Mary Ann in the instant case. The veracity of the information
provided by Mary Ann was never really called into question. That is, the value of
Mary Ann's testimony was not in buttressing her son's side of contradictory
accounts of events; this was not a classic “he said-she said” credibility contest.
Thus, Collins's counsel did not seek to discredit Mary Ann's truthfulness in asking
her to explain her religious views and practices. Rather, counsel sought to
illuminate for the court what sort of a factor Mary Ann would be in regard to
M.P.'s religious training in the event Pawlik was awarded physical custody of
M.P.

Indiana law confers upon the party awarded custody of a child the right to direct
the child's religious training. Therefore, like any other matter affecting a child's
health, education, and general welfare, the religious beliefs and practices of a
party seeking custody are appropriate topics for the court to consider. It would
make no sense to confer that right upon a custodial parent by virtue of the court's
custody decision, but forbid the court from exploring factors that might come to
bear upon the parties' respective exercise of the right.

This is not to say the trial court should or even could make its determination

based upon an assessment of which parties' religious beliefs are preferable. That
clearly would be inappropriate. There are, however, legitimate reasons for the

66



court to consider such evidence. For instance, the court is empowered to order
the noncustodial parent to refrain from allowing the child to participate in activities
that are inconsistent with the custodial parent's religious beliefs. The court might
also need to know of the custodial parent's religious beliefs in fashioning its
visitation schedule. The court also might need information about the parties'
religious beliefs for purposes of determining the noncustodial parent's duties
under the decree of dissolution. In short, there are practical, value-neutral
reasons for the court to consider the parties' religious beliefs and practices that
do not infringe on any of the parents' religious constitutional rights and liberties.
We are satisfied that the questioning concerning Mary Ann's religious beliefs was
not intended to buttress or impugn her credibility, but was instead aimed at
gathering facts relevant to child custody and visitation matters to be decided by
the trial court.

In summary, we emphasize that Rule 610 applies in dissolution and custody
proceedings just the same as it does in all other proceedings. We clarify today,
however, that it does not operate as an absolute bar to evidence about the
religious beliefs of parties seeking custody of a minor child. Rather, by its own
terms, it operates only to bar the use of such testimony if it is offered for the
purpose of buttressing or impugning the credibility of a witness. Under these
circumstances, and after reviewing the disputed cross-examination, we are
satisfied the questioning of Mary Ann about her religious beliefs did not run afoul
of Rule 610.”
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United States v. Teicher, 987 F.2d 112 (2nd Cir. 1993).

[After a 12 week jury trial, defendants Victor Teicher and Ross Frankel were found guilty
of nine counts of securities fraud relating to their arbitrage business. At trial, Robert
Salsbury, who had pled guilty, testified against his former colleagues. An issue
regarding his cross-examination was discussed in the appellate decision affirming the
convictions.]

Both Teicher and Frankel contend that the district court improperly limited their
attempts to impeach Salsbury by demonstrating that he was biased against
Jews. Their objection stems from what Salsbury termed ‘religious thoughts’ he
had after his arrest but prior to testifying. Outside the presence of the jury,
Salsbury testified before Judge Haight that he had a long interest in ‘Jewish
thought, particularly cabalistic thought,” and that after he saw the fall of himself
and other talented Jewish traders ‘in the field of making a lot of money’ that he
came to believe that ‘there is something to be said for messianic thought.’
Salsbury concluded that he and other Jewish traders ‘worshipped money too
much and false gods or false messiahs’ and ‘that perhaps there would be
repercussions.’

Federal Rule of Evidence 610 provides:

Evidence of the beliefs or opinions of a withess on matters of
religion is not admissible for the purpose of showing that by
reason of their nature the witness’ credibility is impaired or
enhanced.

The rule proscribes the impeachment of withesses based upon their religious
beliefs. However, inquiry into religious beliefs ‘for the purpose of showing
interest or bias because of them is not within the prohibition.” ER 610, advisory
committee’s note.

In order to ascertain whether Salsbury’s views were probative of bias, Judge
Haight asked Salsbury whether anything in his religious views made him feel that
he should help in the prosecution of the defendants, Salsbury answered that he
did not feel that way, and, in fact, did not wish to testify, Salsbury offered three
reasons for his reluctance: first, it caused him personal disruption and
aggravation; second, he considered the Teicher family his friends; and, third,
because ‘one of the cardinal rules is ... Jews aren’t supposed to turn other Jews
over.” Based on this, the district court ruled that Salsbury’s messianic beliefs
were not probative of bias and therefore were inadmissible under ER 610. This
conclusion was not only proper, it was in fact compelled by ER 610. Accordingly,
we do not find the district court’s ruling to have been an abuse of discretion.
Moreover, we not that in light of the extensive cross-examination of Salsbury
which extended over five days and exhaustively covered many bases for
impeachment, and additional inferences to be elicited from Salsbury’s religious
beliefs would have been of only marginal value at best.
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