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INTRODUCTION 

Our justice system struggles with the power of words.  We know that they have real 
power, for good and evil, that someone may be responsible for bringing about great harm to 
others without lifting a finger.  A few sentences – an order, an agreement to assist, some 
helpful instruction or impassioned encouragement – may be enough to set in motion a chain of 
events that leads to destruction and injury.   Shouldn’t the individual who rhetorically starts a 
fire be responsible for whatever the flames burn? 

But in the United States, we refused to become a nation without first agreeing to 
conditions that traded away some of our ability to punish words.  The First Amendment 
protected something we thought was even more valuable – the freedom to express ideas, to 
exchange information without fear that this exchange would carry a penalty if other people 
didn’t like what they heard.  That fear was very real to those who framed the Bill of Rights – 
they had seen retribution carried out against many individuals who had been branded heretics 
and rebels by those in authority. 

When I conceived this year’s mock trial case, I wanted to explore the tension between 
these two concepts through a modern retelling of events from 100 years ago – the clash 
between lumber companies and the Industrial Workers of the World.  The Wobblies were 
famous for their rough tactics, including advocacy of sabotage – the intentional destruction of 
goods and machinery.  Their union leaders often faced charges of criminal syndicalism and 
conspiracy, even if those leaders were not at the mill when the “Sabo-Tabby,” their symbolic 
black cat, secretly threw a wrench into the saw gears.   

This case deals with a more topical subject than I planned when the writing started.  
That doesn’t surprise me.  These tensions have always been simmering in our society, waiting 
for the right moment, or a tragic event, to send them boiling over again.    I accept that the 
frame of statue removal may obscure the picture of accomplice liability/conspiracy versus free 
speech that was meant to be the main focus of the trials.  I hope that students benefit by 
grappling with both issues and that they will enjoy, or at least indulge, my effort to stimulate 
their interest in Washington’s tumultuous past.   

The author would like to acknowledge and thank the new members of the Youth and 
Government team, Amber Wetzel and Emily Lake.  They are doing a great job in difficult times. 
The cover art is the result of their capable efforts.  To them and to all, good luck!  

Judge Robert A. Lewis, October, 2020 
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Plaintiff's Witnesses 

Dell Hubbard, Municipal Facilities Manager 

Merrill Grimm, Barryton Mayor 

Wesley Everett, Video Game Designer 

Detective Jayden Brandburg, Barryton Police Department 

Defendant's Witnesses 

Britt Smithson, Owner, Smithson Construction 

Tracy Whitney, Executive Director, Debunking Mythstory 

Robin Hesse, Professor, Fair Harbor College 

A. Lynn Strong, Reporter, The Barryton Standard

Exhibit List 

Exhibit 1 -  Photograph -- Sledgehammer 

Exhibit 2 - Excerpts - D-Myt Website Pages 

Exhibit 3 - “Wanted” Poster for Alton Barry Statue – D-Myt Gallery 

Exhibit 4 - Everett/Whitney Email Chains  

Exhibit 5 - Recovered Insto-chat Messages 

Exhibit 6 - Letter to City Council  

STIPULATIONS: 

All statements of the witnesses were given under oath and certified as being true and accurate to the 
best of that witness’ knowledge and memory. 

Detective Jayden Brandburg and Professor Robin Hesse have previously been found by the court to be 
qualified experts in their respective fields. Opinion testimony within their area of expertise has been 
determined to be relevant and admissible.  

The listed exhibits have been properly authenticated and will be admitted into evidence. 
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PLEADINGS 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PINE 

STATE OF WASHINGTON,  ) 
) 

Plaintiff, ) Case No. SPRT-12-15-1791 
) 

vs. ) INFORMATION 
) 

TRACY WHITNEY, ) 
) 

Defendant. ) 

COMES NOW the Prosecuting Attorney for Pine County, Washington, 
and does by this inform the Court that the above-named defendant is guilty of: 

COUNT 1 – MALICIOUS MISCHIEF IN THE FIRST DEGREE 

That Tracy Whitney, as an accomplice, in Pine County, Washington, on 
September 16, 2019, knowingly and maliciously caused physical damage to the 
property of another in an amount exceeding five thousand dollars ($5,000), a 
violation of RCW 9A.48.070(1)(a).   

COUNT 2 – CRIMINAL CONSPIRACY 

That Tracy Whitney, in Pine County, Washington, between September 1, 
2019 and September 16, 2019, with intent that conduct constituting the crime of 
malicious mischief in the first degree and/or assault in the second degree be 
performed, agreed with one or more persons to engage in or cause the 
performance of such conduct, and any one of said persons took a substantial step 
in pursuance of such agreement, a violation of RCW 9A.28.040(1). 

COUNT 3 – ASSAULT IN THE SECOND DEGREE 

That Tracy Whitney, as an accomplice, in Pine County, Washington, on 
September 16, 2019, intentionally assaulted Dell Hubbard and thereby recklessly 
inflicted substantial bodily harm, a violation of RCW 9A.36.021(1)(a). 

DATED OCTOBER 23, 2020. 

PINE COUNTY PROSECUTOR 

BY:   /s/____________________________ 
       Deputy Prosecuting Attorney 
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JURY INSTRUCTIONS 
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Instruction No. 1 

The defendant has entered a plea of not guilty.  That plea puts in issue every 
element of each crime charged.  The State is the plaintiff and has the burden of proving 
each element of a charged crime beyond a reasonable doubt.  The defendant has no 
burden of proving that a reasonable doubt exists. 

A defendant is presumed innocent.  This presumption continues throughout the 
entire trial unless during your deliberations you find it has been overcome by the 
evidence beyond a reasonable doubt.    

A reasonable doubt is one for which a reason exists and may arise from the 
evidence or lack of evidence.  It is such a doubt as would exist in the mind of a 
reasonable person after fully, fairly and carefully considering all of the evidence or lack 
of evidence.   

All jurors must agree in order to return a verdict. 

Instruction No. 2 

Evidence may be direct or circumstantial. Direct evidence refers to something 
stated by a witness who has directly seen or otherwise perceived something that is at 
issue in the case. Circumstantial evidence refers to evidence from which, based on your 
common sense and experience, you may reasonably infer something that is at issue.  
Both types of evidence are valuable and entitled to be given significant weight. 

Instruction No. 3 

You are the sole judges of the credibility of each witness and the value or weight 
to be given to his or her testimony. In considering a witness's testimony, you may 
consider these things: the opportunity of the witness to know the things he or she 
testifies about; the ability of the witness to observe accurately; the quality of a witness's 
memory; the manner of the witness while testifying; any personal interest that the 
witness might have in the case; any bias or prejudice shown by the witness; and the 
reasonableness of the witness's statements, considering all of the other evidence. 

Instruction No. 4 

A witness who has special training or experience may be allowed to express an 
opinion in addition to testifying about facts.  You are not required to accept his or her 
opinion. To evaluate opinion evidence, you may consider the education, training, 
experience, knowledge, and ability of the witness. You may also consider the reasons 
given for the opinion and the sources of his or her information. 
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Instruction No. 5 

Testimony of an accomplice, given on behalf of the State, should be subjected to 
careful examination in the light of other evidence in the case, and should be acted upon 
with great caution. You should not find the defendant guilty upon such testimony alone 
unless, after carefully considering the testimony, you are satisfied beyond a reasonable 
doubt of its truth. 

Instruction No. 6 

To convict the defendant of the crime of assault in the second degree, each of the 
following two elements of the crime must be proved beyond a reasonable doubt: 

(1) That on September 16, 2019, the defendant intentionally assaulted Dell
Hubbard and thereby recklessly inflicted substantial bodily harm; and 

(2) That this act occurred in the State of Washington.
If you find from the evidence that each of these elements has been proved beyond

a reasonable doubt, then it will be your duty to return a verdict of guilty. 
On the other hand, if, after weighing all the evidence, you have a reasonable doubt 

as to either one of these elements, then it will be your duty to return a verdict of not 
guilty. 

Instruction No. 7 

To convict the defendant of the crime of malicious mischief in the first degree, 
each of the following elements of the crime must be proved beyond a reasonable doubt: 

(1) That on or about September 16, 2019, the defendant caused physical damage
to the property of another in an amount exceeding $5,000; and 

(2) That the defendant acted knowingly and maliciously; and
(3) That this act occurred in the State of Washington.
If you find from the evidence that each of these elements has been proved beyond

a reasonable doubt, then it will be your duty to return a verdict of guilty. 
On the other hand, if, after weighing all the evidence you have a reasonable doubt 

as to any one of these elements, then it will be your duty to return a verdict of not guilty. 

Instruction No. 8 

To convict the defendant of the crime of conspiracy to commit assault in the 
second degree or malicious mischief in the first degree, each of the following elements 
of the crime of conspiracy must be proved beyond a reasonable doubt: 

(1) That between September 1, 2019 and September 16, 2019, the defendant
agreed with one or more persons to engage in or cause the performance of conduct 
constituting either crime; 

(2) That the defendant made the agreement with the intent that such conduct be
performed; 

(3) That any one of the persons involved in the agreement took a substantial step
in pursuance of the agreement; and 

(4) That any of these acts occurred in the State of Washington.
If you find from the evidence that each of these elements has been proved beyond

a reasonable doubt, then it will be your duty to return a verdict of guilty. 
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On the other hand, if after weighing all the evidence, you have a reasonable doubt 
as to any one of these elements, then it will be your duty to return a verdict of not guilty. 

 
Instruction No. 9 

 
 A person is guilty of a crime if it is committed by the conduct of another person 
for which he or she is legally accountable. A person is legally accountable for the 
conduct of another person when he or she is an accomplice of such other person in the 
commission of the crime. 

A person is an accomplice in the commission of a crime if, with knowledge that it 
will promote or facilitate the commission of the crime, he or she either: 

(1) solicits, commands, encourages, or requests another person to commit the 
crime; or 

(2) aids or agrees to aid another person in planning or committing the crime. 
The word “aid” means all assistance whether given by words, acts, 

encouragement, support, or presence. A person who is present at the scene and ready to 
assist by his or her presence is aiding in the commission of the crime. However, more 
than mere presence and knowledge of the criminal activity of another must be shown to 
establish that a person present is an accomplice. 

A person who is an accomplice in the commission of a crime is guilty of that 
crime whether present at the scene or not. 
 

Instruction No. 10 

 A person acts with intent or intentionally when acting with the objective or 
purpose to accomplish a result that constitutes a crime. 

A person knows or acts knowingly with respect to a fact or circumstance when he 
or she is aware of that fact or circumstance. 

If a person has information that would lead a reasonable person in the same 
situation to believe that a fact exists, the jury is permitted but not required to find that he 
or she acted with knowledge of that fact. 

Maliciously means with an evil intent, wish, or design to vex, annoy, or injure. 
 

Instruction No. 11 
 

A person is reckless or acts recklessly when he or she knows of and disregards a 
substantial risk that a wrongful act or result may occur and this disregard is a gross 
deviation from conduct that a reasonable person would exercise in the same situation. 

When recklessness is required to establish an element of a crime, the element is 
also established if a person acts intentionally or knowingly as to the act or result. 
 

Instruction No. 12 
 

An assault is an intentional touching or striking of another person, with unlawful 
force, that is harmful or offensive regardless of whether any physical injury is done to 
the person. A touching or striking is offensive if the touching or striking would offend an 
ordinary person who is not unduly sensitive. 

 
 
 

8



Instruction No. 13 

Substantial bodily harm means bodily injury that involves a temporary but 
substantial disfigurement, or that causes a temporary but substantial loss or impairment 
of the function of any bodily part or organ, or that causes a fracture of any bodily part. 
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STATEMENT OF DELL HUBBARD  1 
2 

You never know when your life will change – it can happen in an instant.  I really 3 
enjoyed my work as the head groundskeeper in the facilities management division of Barryton’s 4 
municipal public works department.  Then in a few seconds my life, my health, everything I’d 5 
worked for was destroyed by the reckless acts of the defendant and the gang of thugs 6 
unleashed by the vicious rantings of the D-Myt movement.  7 

8 
Early on, I knew that working in an office up in some glass tower was not for me.  I 9 

enjoyed the outdoors too much, along with the satisfaction that comes from hard work, going 10 
home at night knowing that you had accomplished something substantial.  Even as I moved up 11 
through the ranks of exterior maintenance, as we call it, I made sure I wasn’t just assigned to 12 
pushing papers and supervising others.  I wanted to keep my hands dirty.  Fortunately, given 13 
the short staffing that is typical in most municipal facilities departments, there were always 14 
plenty of opportunities to assist my crews hands on, or to save some of the plum outdoor jobs 15 
for myself. 16 

17 
Despite what people may think, groundskeeping involves a lot more than physical labor.  18 

To be really good at this job, you need to have skills in planning, horticulture, landscape design 19 
and construction.  A working knowledge of metallurgy and the correct selection and application 20 
of cleaning chemicals, paints and pest and weed controls is essential.  I’ve taken numerous 21 
courses at Pine County Community College on these subjects, along with attending various 22 
conferences, trade shows and webinars.  My crew of eight professional groundskeepers are all 23 
trained and updated regularly and we make sure the seasonal staff knows what to do as well.  24 
Believe me, we are not just a bunch of Forrest Gumps driving the lawn mower in circles out 25 
there.  26 

27 
Barryton is an expanding city and every year there are more public outdoor spaces that 28 

need to be kept clean and usable.  City Hall alone is surrounded on all sides by open lawns and 29 
garden walkways, highlighted by a tree-lined entry plaza.  Because multiple people pass 30 
through this area when the offices are open, it is one of the areas that needs to be constantly 31 
policed for litter, dirt and occasional vandalism.  The vandalism is mostly graffiti and usually 32 
occurs at night, although lately itinerants and protesters alike have upped the ante by causing 33 
problems at all times of the day. 34 

35 
As I mentioned, proper protection of metal surfaces requires both a knowledge of the 36 

correct method of cleaning the area and the techniques used for repair and restoration of 37 
marks and damage.  The city’s metal inventory includes wrought iron fences and railings, 38 
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copper ornamental grids, even a series of decorative nickel-alloy manhole covers with the seals 1 
of Barryton’s sister cities cast into them – who ever thought that would be a good idea?   2 

 3 
In addition, three statues, installed 80-100 years ago, are scattered through the city’s 4 

parks and plazas. Winged Victory is the centerpiece of Armistice Park, a few blocks from City 5 
Hall.  In South Woodlawn Park, a newly-arrived pioneer family stares with joy at the strip mall 6 
across the street (it used to be open fields).  And the centerpiece of the plaza in front of City 7 
Hall is the statue of Alton Barry, pointing proudly at the industrious town that he has founded.  8 
The statue is about seven feet tall (quite a bit larger than life – I understand that the real Barry 9 
was only five foot four) and weighs around 3,000 pounds.  Like most metal statues from this 10 
era, it is made of bronze, using an alloy of 90 percent copper and 10 percent tin, with a 11 
maximum surface thickness of 3/16 of an inch over a supporting frame. The inscription on the 12 
plaque affixed to the concrete pedestal under Barry’s feet reads “This mighty City shows the 13 
wonders of my hand.” 14 

 15 
Cities our size don’t put up statues like these much anymore.  Too expensive for one 16 

thing, both the initial cost and the upkeep.  There can be controversy in both the selection of a 17 
subject and how he or she is depicted; friends and relatives almost always want to depict the 18 
honoree differently than the sculptor.  And of course, there are the birds.  For whatever 19 
reasons, pigeons and other birds love to sit on these things and relieve themselves.  Alton 20 
Barry’s outstretched arm has been a primary roost, along with his head and shoulders.  Over 21 
the years, the City has used a number of failed strategies to keep birds away, including barbed 22 
wires (too ugly and suggestive of a crown of thorns on the head), micro-explosions (too noisy) 23 
and poison (too mean and too many dead birds to clean up). 24 

 25 
The current strategy is to concede defeat by the birds and to periodically clean the 26 

statue.  We do this at least two or three times a year, given the prominence of the statue in the 27 
public eye.  We also have to wash off graffiti and paint once in a while, depending on how 28 
people feel about Barry, the city or the mayor at any given moment.  Various detergents are 29 
used, but the concentration has to be kept mild, to avoid marring the burnish of the metal.  30 
Careless application of product led to at least one expensive refinishing project in the past – I 31 
wouldn’t let that happen on my watch.  We even clean the folds in Alton’s coat with a soft 32 
bristle toothbrush and diluted dish soap, to avoid damage.  Absolutely no pressure washing! 33 

 34 
Since the statue was erected in the 1920s, Barry’s arm had been knocked off three times 35 

before the current incident.  At the beginning of the Great Depression, disgruntled workers 36 
tipped the statue off its pedestal, snapping the arm off at the shoulder joint.  In the 50s, a city 37 
worker backed into the statue with a pickup during a renovation project on the plaza.  And in 38 
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the 90s, some yahoo did extensive damage to the statue in the middle of the night – who 1 
knows why?  Each time, the arm came off in the same place and was reattached by a 2 
professional metal sculptor so it looked new.  The last reattachment cost around $4,800 and I’m 3 
sure it would cost a lot more than that now.  Since I’m not currently actively employed, I am not 4 
involved in the restoration process.  I suppose the repeated breakage has taken its toll on the 5 
strength of the materials and that it would be easier to knock the arm off now than it was in the 6 
past. 7 

 8 
Several years ago, Mayor Grimm convinced the city council to approve funds for a 9 

complete renovation of the statue, the base and the entire plaza area.  That was when the 10 
grumbling about the statue started, although the initial complaints were about the cost and the 11 
necessity of another refinish.  Some said the mayor was only interested in the project because 12 
Barry was a relative, that tourists were unlikely to come downtown just to look at the statue, 13 
the plantings and the clunky architectural style of the building’s façade.  Then people started 14 
questioning why tax dollars were being used to honor Barry in the first place and that’s when 15 
the local D-Myt chapter showed up and raised Cain.  16 

 17 
I don’t know anything about Barry or the controversy surrounding him.  I’ll admit, when 18 

you clean and care for something repeatedly over the years, you get familiar with its nuances 19 
and become kind of attached to it.  I take pride in how the statue looks and so I do get annoyed 20 
when people damage or abuse old Alton, or any of the grounds my crew works so hard to keep 21 
in world-class shape.  If you go through the proper channels and convince the governing body 22 
that something should be changed, that’s one thing.  But vandalism and desecrating spaces 23 
other people have a right to enjoy, that’s something else. 24 

 25 
On September 16, 2019, I was down at the plaza while the final pro-removal protest was 26 

taking place.  This was the fifth gathering of this type that summer and the third event I 27 
witnessed.  There were no City workers at the first two events and that lack of presence must 28 
have emboldened the protesters – we had far more garbage and minor damage after those first 29 
go-rounds than the other times.  My crew didn’t really do anything at the next two events, just 30 
stood nearby with cleaning supplies at the ready.  I guess a couple of cops were there as well, 31 
up by the main doors of City Hall.  Since you’re less likely to litter or misbehave when someone 32 
is watching, the crowd even partially picked up after itself at the next two rallies. 33 

 34 
Those first four events were all noisy but peaceful, just speeches and demands for 35 

action.  Each time, several hundred people attended, mostly locals.  Britt Smithson spoke at a 36 
couple of the events, but there were some participants who were not D-Myts – members of the 37 
local historical society, college students, that sort of thing. I don’t remember whether Wesley 38 
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Everett spoke at any of these events, but it was all relatively low key.  Things got a little tense at 1 
the end of the fourth protest, when Mayor Grimm showed up and tried to argue with everyone. 2 
The crowd wasn’t buying it and shouted the mayor down. After each event, my crew swooped 3 
in and cleaned whatever was left behind quickly, so by the next day you couldn’t even tell that 4 
anyone had been there.  5 

6 
The last event looked and felt a lot different from the other two I observed, like it was 7 

the dying gasp of a desperate movement.  For one thing, it was much smaller, maybe 100-150 8 
people.  I did not recognize many of those in attendance, like they were from out of town.  The 9 
mood was angrier, the speeches surly, more snarling than reasoned.  The focus was on how 10 
little response the D-Myt group had received from city officials to their demand to remove the 11 
statue and how more direct action was needed.  Smithson and Everett were the main speakers 12 
and they seemed to be working in concert to stir people up into a frenzy. 13 

14 
Almost everyone had a phone or tablet in their hands and quite a few people seemed to 15 

be listening to someone on these devices, or broadcasting and recording what was going on.  I 16 
could hear someone talking through some of the devices, but most of what was being said was 17 
indistinct.  It might have been more than one voice and could even have been feedback from 18 
the event. There was shouting about a blockhouse, or maybe a house of cards coming down or 19 
words to that effect.  Also mentioned was a reference to high energy and I thought I heard 20 
someone say “It takes two to tango”.  But the speakers at the rally were making so much noise 21 
on their own that I doubt if they or anyone else present could hear the voice or voices on the 22 
devices. 23 

24 
I thought things were about to break up, so I moved in close to the side of the Barry 25 

statue, and parked my cleaning cart a few feet away.  Wesley Everett looked straight at me and 26 
my actions seemed to flip an angry switch.  Suddenly Everett jumped up on the base of the 27 
statue and began screaming about the need to finish this, to get what they wanted without 28 
waiting for more silence from the city.  Wesley yelled that “Mayor Grimm can’t sweep this 29 
under the rug anymore!”  Everett looked at me and my cart while saying this and suddenly it 30 
felt like all the eyes in the crowd were on me.  People were cheering and pumping their fists 31 
into the air.  Then someone, I’m pretty sure it was Britt Smithson, handed Everett a long object. 32 
Wesley hoisted it with both hands high into the air and that’s when I realized that it was a 33 
sledgehammer, the type used at construction sites to break up concrete and knock down walls. 34 
Exhibit 1 looks to be a picture of that sledgehammer. 35 

36 
Wesley smacked Barry square in the chest and the clanging sound reverberated over the 37 

crowd.  As the mob roared, Everett brought the hammer down again, this time on the statute’s 38 
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shoulder.  These blows didn’t do much damage, just caused some old bird droppings to rain 1 
down on all of us.  Reflexively, I started toward the statue and put my foot up toward the top of 2 
the base.  I don’t know what I was thinking. I guess I just wanted to protect Alton and stop the 3 
senseless destruction of this city icon I had worked so long and so hard to preserve.   4 

 5 
I looked up and Everett was glaring down at me.  I shouted “Stop it!” and cast my eyes 6 

down momentarily, looking for a place where I could grab hold and pull myself up onto the 7 
base.  I heard another clang and a loud crack, metal against metal.  As I looked up, Barry’s arm 8 
hit me hard on my left shoulder, fracturing the scapula and breaking my collarbone in three 9 
places.   10 

 11 
Then I felt another object – I’ve been told it was the sledgehammer - crash into the top 12 

of my skull.  Wesley Everett was gripping that hammer pretty firmly and didn’t have any 13 
problem holding on the first two times the statute was attacked.  I find it incredible that Everett 14 
somehow lost control of this weapon just as I tried to stop the vandalism.  My opinion is Wesley 15 
deliberately struck me with the hammer to stop me from climbing up.   16 

 17 
I blacked out.  When I woke up, I was in Pine County General Hospital and in a lot of 18 

pain.  Restorative surgery has allowed my broken bones to heal to some extent and I have 19 
started a course of physical therapy.  But I may never be able to do the type of physical labor 20 
that was a routine but essential part of my job.  And the emotional scarring of the traumatic 21 
brain impact has caused me to file for full disability. 22 

  23 
This attack has also caused me to file a multimillion dollar lawsuit against Everett, 24 

Smithson, Whitney and the Debunking Mythstory organization.  That litigation is ongoing and I 25 
plan to pursue justice through that action, no matter what happens at this trial.   I hope to 26 
recover my actual damages, so that I can try to rebuild my life.  And I plan to seek punitive 27 
damages, in an amount that will hopefully shut this fringe group of kooks down for good.   28 
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STATEMENT OF MERRILL GRIMM 1 
 2 

 In my eight years as the mayor of Barryton, I have tried to emphasize the Three Pillars of 3 
my administration:  pride in our town’s past, commitment to its present and hope for its future.   4 
I believe that encouraging this outlook is how a community grows and thrives.  Progress is not 5 
achieved by denigrating our ancestors or highlighting their foibles, the same flaws we could all 6 
point to in our own lives.  Of course, living by these precepts is easy for me – I am proud that 7 
my great-grandfather was Alton Barry, the beloved founder of Barryton, the patriarch who 8 
established our reputation as a city of industry and prosperity.  9 
 10 

If I may, let me tell you a little about Alton Barry and why he richly deserves the statue 11 
that honors him and to have his name affixed on this town and on other landmarks in this area 12 
– Barry Creek, Barry Flats, Barry Mall, etc.  I will quote just a portion of A Standard History of 13 
Midwest Natives, published in 1918: “Barry was born poor in 1859 and he learned early on the 14 
necessity of hard work.  But he also had imagination and the mental ability to translate ideas 15 
and plans originating in his brain into practical achievements. 16 

 17 
“After he acquired an education in the common schools, his instruction in life really 18 

began.  During a visit to an uncle in Kansas City, Barry met the son of a local banker and 19 
together they made their pioneer ventures, first as lumber dealers and then eventually as 20 
lumber barons.  Together they acquired a vast empire of timberlands in Missouri and founded a 21 
number of sawmills and the towns that serviced them, providing jobs and economic capital to 22 
an impoverished region. 23 

 24 
“Once Barry’s ambitions were achieved for Missouri and its people, he turned his sights 25 

to Washington State.  He acquired timber and sawmills in the Alki City area, buying out less 26 
efficient managers.  His operations were vertically and horizontally integrated, to achieve 27 
efficiencies of operation essential to the success of his endeavors. 28 

 29 
“When Mr. Barry founded Barryton, he did more than simply name a shanty village.  30 

Instead, he contracted with a planner to build a city that would support two consolidated mills 31 
and to service the nearby logging camps.  The planner designed a masterpiece based on the 32 
nation's capital and rooted in the “City Beautiful” movement, which influenced urban design in 33 
the early 20th century. At that time, Barryton was the only planned city of its magnitude 34 
conceived of and built with private funds. Barry donated funds to construct the town’s library, 35 
train station, high school and hotel.  He also attended to employee welfare, working with the 36 
YMCA and the 4L labor union to improve camp and mill conditions.” 37 

 38 
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Given that history, it’s easy to see why the town was proud of its founder and his 1 
achievements.  It’s important to note that the statue that is causing so much controversy was 2 
not erected by Alton Barry – he was too modest a man to have done something that self-3 
aggrandizing.  No, that statue was erected some 20 years after his death, by civic-minded 4 
business leaders who wanted to revive the spirit of industry and tradition that Great-5 
Grandfather personified.  Ever since this monument was gifted to the city – and commissioned 6 
and paid for with private funds, I might add – the right-thinking people of this community have 7 
cherished it and fought to see it preserved and renewed.  8 

 9 
When I was first elected mayor in 2013, my campaign focused on refurbishing our public 10 

spaces and renewing our community pride.  With the help of like-minded citizens and members 11 
of the city council, we passed a bond in 2017 to update and improve our parks and open areas.  12 
The bond will be repaid by a local sales tax.  The funds are still being budgeted and will be spent 13 
over a number of years – we don’t want to bite off more than we can chew.  Unfortunately, 14 
some of the upgrades originally planned will not be accomplished, because of cost overruns on 15 
those projects that have already been completed. 16 

 17 
 A very small portion of the bond funds was earmarked for landscaping and 18 

maintenance around City Hall, including the Alton Barry statue.  We decided to do that project 19 
first, because of the prominence of the downtown area and the positive effect it was projected 20 
to have on commerce and tourism. The base of the statue was widened and a larger plaque was 21 
placed next to the old one, with the names of all the city officials involved in bringing the 22 
restoration project to fruition.  The project was finished in the early spring of 2019.  The effect 23 
of the cleaning and restoration of the area has been spectacular, both in renewed downtown 24 
spirit and in increased tourist revenues.     25 

 26 
You learn quickly in the business of politics that you can’t please everyone.  Even if the 27 

great silent majority is happy, there are always a few nay-sayers that think you are doing too 28 
much, or too little, or that what you are doing is being done incorrectly.  This same principle 29 
applied to the renewal project and the critics seemed to become fixated on the Founder’s 30 
statue and the small amount we spent on shining it up.  These critics, at first no more than two 31 
or three in number, including Britt Smithson, showed up at every council meeting, even long 32 
after the decision was made, the work was done and the money was spent.   33 

 34 
The public comment period set aside at the beginning of each council meeting soon 35 

deteriorated into a predictable rehash of these complaints, six to ten minutes of the same old 36 
thing.  I tried to find a way to cut it off – I’m as much for free speech as the next person, but 37 
there has to be a limit at some point.  Unfortunately, the city attorney said that any restrictions 38 
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on public comment had to be content neutral, so the council and I just had to suffer along in 1 
silence.   2 

 3 
Then about one month after the project had been completed, the complaints about the 4 

statue suddenly shifted away from the expense and began to focus on Alton Barry himself.  The 5 
first inkling I had that this was the new tactic of the opposition – and the first time I ever heard 6 
the name Tracy Whitney – was at a meeting requested by Smithson in April, 2019.  I regularly 7 
meet with constituents on a variety of topics and I’ve known Britt for a long time – we’ve 8 
worked together on a variety of issues and community events.  I also knew that concerns had 9 
recently been expressed about the way one of the permits granted to Smithson Construction 10 
Company had been processed, so I assumed that was what Britt wanted to talk about.   11 

 12 
Instead, Smithson showed up at my office with four other people, none of whom were 13 

familiar to me. They all claimed to be “concerned citizens” but they didn’t mention what they 14 
were citizens of.  If they were citizens of Barryton, they were either newbies or the sort of 15 
people who did not regularly involve themselves in the affairs of our city.  In any event, each of 16 
them wanted to present a scripted diatribe about why Alton Barry did not deserve a memorial 17 
on public property and why they were offended by the statue’s presence.  Their presentation 18 
was so stilted, it sounded like they had cut and pasted Great-Grandfather’s name into a general 19 
harangue about historical figures and why pioneers as a group were evil.  If you didn’t know 20 
better, you would swear that we had a statue of a demon standing in front of City Hall. 21 

 22 
Finally, I asked Britt Smithson where all this was coming from and why Smithson had 23 

never mentioned these concerns before.  Britt insisted that the information was based on the 24 
group’s own research into Alton Barry, with the help of Tracy Whitney and an organization 25 
called Debunking Mythstory.  Smithson claimed to be the president of the local D-Myt chapter, 26 
then presented me with a letter addressed to me as the chair of the city council.  The letter is 27 
Exhibit 6 and purports to have been written by the defendant. The letter is very demanding 28 
and, in my opinion, threatening.  It clearly implies that something bad will happen to Barryton 29 
and its public property if the letter’s demands are not immediately met.  30 

 31 
I told Britt that I would present the letter at a future city council meeting for 32 

consideration, but that I wouldn’t hold my breath and that I was personally opposed to the 33 
group’s position.  Smithson smiled in a strange way and said “Don’t say that Tracy didn’t warn 34 
you.”  The group flounced out of my office, slamming doors and tipping over a chair as they left.  35 
That was the beginning of the harassment, both public and private.   36 

 37 
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Soon the demonstrations started, a monthly embarrassment to the city all summer.  1 
Crowds of agitators would camp out in the plaza all day, listening to speeches, chanting and 2 
demanding action.  The rallies were on Mondays, usually the busiest day for city business, and 3 
the trash and the bodies made it very difficult for people to enter City Hall to conduct business.  4 
I asked our police chief to keep lanes open through the plaza, but she told me that since the 5 
protestors were peaceful and in a section of the square that was open to all members of the 6 
public, there was nothing she could do, even if other people wanted to use the same space.  7 

 8 
My public and private email accounts were soon full of complaints and demands by 9 

multiple D-Myt members.  Many of them were electronically signed by Smithson or Whitney 10 
and some contained belligerent materials taken almost verbatim from the D-Myt website, 11 
including the wanted poster shown in Exhibit 3.   The tone of these emails turned darker and 12 
more threatening as the summer wore on, although no one was stupid enough to make a direct 13 
threat of violence or vandalism.  I turned the last emails over to Detective Brandburg for 14 
investigation of possible criminal activity and that inquiry was ongoing at the time of the 15 
September disturbance.  16 

 17 
I used to communicate with both constituents and friends by Facebook and Twitter.  I 18 

gave up those accounts because of the hate speech that began to regularly appear on these 19 
sites in response to my posts.  My telephone rang at all hours of the day and night, ending with 20 
either hang-ups or anonymous threats.  I had to change my private number, but my 21 
administrative staff continued to have to devote resources to screening and blocking these 22 
calls.  I cannot definitely say that the defendant was directly responsible for any of these 23 
communications.  All I know is that the calls started when Whitney became involved in the 24 
cause and stopped when the defendant called off the dogs after Smithson’s press conference.  25 

 26 
Because Britt Smithson and I had worked together in the past, I decided to attend the 27 

fourth protest in August 2019 and to try to talk out our differences.  That was a waste of time.  28 
Maybe if Britt and I could have met alone, a more reasoned discussion could have taken place.  29 
But there was no compromising with the mob that had gathered in the plaza that day – you 30 
couldn’t even make yourself heard.  They were like robots, reciting the same scripted lines I had 31 
heard that first day in my office, all about debunking the mythstories and knocking down the 32 
house of blocks. After each speaker, they would all shout “Energetic Tango!” and pump their 33 
fists in the air.  I remember Wesley Everett was there and very outspoken and rough with other 34 
members of the crowd, although Everett was not one of the people who came to the first 35 
meeting in my office.  Finally, I gave up and went into the building to do some productive work. 36 

 37 
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A week before the final protest in September, the city council voted unanimously to 1 
reject the D-Myt proposal and to leave Alton Barry’s statue in the plaza.  Everett and Smithson 2 
were together at the meeting and their group gave a long and very angry presentation during 3 
the public comment period.  After the vote, they all stormed out, shouting and chanting as they 4 
left.  I don’t believe that Whitney was in the group, but I know that several people were holding 5 
up phones and tablets as if they were broadcasting or recording, even though they were told 6 
that is not allowed at council meetings. 7 

8 
I was at my office when the last protest took place, but I did not go outside until after 9 

the incident.  The crowd had largely dispersed at that point and Wesley Everett was in police 10 
custody.  I noted Dell Hubbard on the ground, bleeding from the head while being attended to 11 
by paramedics.  Beside Hubbard was a sledgehammer and the arm off the statue.  Smithson 12 
was long gone at that point, probably off destroying evidence. 13 

14 
Great-Grandfather’s monument has temporarily been moved to an undisclosed location 15 

for security reasons.  The City has estimates that place the cost of restoration at more than 16 
$10,000, although the council has not authorized calling for repair bids at this point. I am 17 
confident, however, that they will authorize the statue’s repair and reinstallation and that Tracy 18 
Whitney’s mob will not win in the end. 19 
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STATEMENT OF WESLEY EVERETT 1 
 2 

 All my life, I’ve wanted to belong to something important, to work with people who are 3 
making a difference, who are trying to change things for the better.  I thought I had found that 4 
purpose, that group, in the Debunking Mythstory movement.  Now I see them for what they 5 
really are – a bunch of soulless agitators, making trouble for trouble’s sake.  I am ashamed that I 6 
was ever foolish enough to be taken in by Tracy Whitney, Britt Smithson and their fellow 7 
conspirators.  Hopefully, my testimony in this trial will start to make things right.   8 
  9 
 I had only been living in Barryton for a couple of years when I met Britt Smithson in 2018 10 
and I wasn’t really settled into the community. That’s been the pattern of my life, moving from 11 
place to place, with no real history I could cling to as my own.  My father was in the oil industry 12 
and his job required that we move to wherever a new field was about to be explored.  Over the 13 
years, we travelled to the Gulf Coast, the Midwest, Pennsylvania when the fracking started – 14 
any place that might be the next big strike.  We even spent some time in Canada and a couple 15 
of short stints overseas. I think the longest we ever lived in one area was two years. 16 
 17 
 As you can imagine, I seldom had time to get established in a school or to make any 18 
friends.  A couple of times, my parents home-schooled me, since they did not plan to be at a 19 
particular location for more than a few months.  I finally gave up on trying to reconcile all the 20 
different credit requirements and obtained a GED.  Then I struck out on my own, drifting to 21 
wherever there appeared to be a good opportunity for a person with my skills. 22 
 23 

Because I spent a lot of time playing video games alone in my room growing up, I 24 
became interested in their creation and development.  I enrolled in computer and technical 25 
math courses designed to bolster my chances of joining a company that specialized in this area.  26 
Because so many great games are loosely based on historical and military events, I also enrolled 27 
in some history classes and discovered that I was fascinated by this area of study.  I graduated 28 
from the University of Coeur d’Alene with a degree in Computer Science and a minor in 29 
American History.   30 
 31 
 After graduation, I joined a gaming design firm in Alki City.  The company was a pioneer 32 
in allowing its creative staff to do most of the work remotely.  For that reason, I chose to settle 33 
out in Barryton, where the cost of living was cheaper, although many people commute in from 34 
there.   The last few years have been good to me economically, but remote employment and 35 
the isolation of a relatively small town just emphasized the lack of social connection that I felt in 36 
my life.  The more I read about the great social movements of the past, the more I longed to 37 
belong to a similar organization.  38 
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1 
Desperate to find others to connect with in the area, I subscribed to MeetMe, an app 2 

that allows users to organize get-togethers with others who enjoy the same activities. Some 3 
common examples are hikes, sports teams, book clubs, and social groups. By signing up, you 4 
can either find a group that hosts an activity you’d like to join, or you can create your own 5 
event to bring others to you. I found a couple of book clubs that focused on history, but they 6 
were so boring - everyone just parroted the ideas in the books without any real analysis.  Then 7 
in late 2018, I found an organizational meeting for a group called Debunking Mythstory, which 8 
was going to get together in a conference room at the library near my apartment. 9 

10 
From the first meeting, I was hooked.  There was nothing stodgy or boring about this 11 

group – quite the opposite.  Everyone was interested in taking the ideas of the past and tearing 12 
through them, using primary materials and newly discovered sources to see historical events in 13 
a whole new light.  Nothing was sacred, absolutely nothing was accepted at face value and no 14 
point of view was demeaned, except the idea that what had previously been written was 15 
probably true. This was the kind of intellectual stimulation I had been craving and the people I 16 
met there were genuinely open and friendly – at least at first. 17 

18 
The president of the group and the leader of most of the discussions was Britt Smithson, 19 

who befriended me right from the beginning.  Britt really valued my opinions, which I tried to 20 
back up with solid research and thought between the meetings.  If there were competing 21 
conclusions on a topic – which wasn’t too unusual – I found that Britt and I were on the same 22 
side most of the time.  It wasn’t too long before I was taken into the “inner circle”, the smaller 23 
group that went out with Britt after the main meeting for drinks, food and more intense 24 
discussion of historical issues. 25 

26 
One night, Britt told me that I was clearly a person of action and that I would hold a 27 

special place in the chapter once it moved beyond the “academic” phase of organization and 28 
into the phase of “civic involvement operations”.  When I asked what this meant, Britt 29 
introduced me to the Debunking Mythstory website and the thoughts of its founder, Tracy 30 
Whitney.  I was excited by what I saw and proud to be thought of as worthy to be involved in a 31 
larger movement.  I should have recognized that Smithson was only playing on the sentiments 32 
that I had expressed to the inner circle, that I was effectively being groomed.  33 

34 
Britt gave me Tracy Whitney’s personal contact information and Whitney and I started 35 

to correspond with each other directly.  Looking back, another red flag should have been the 36 
defendant’s insistence that we use a new app that encrypted our communications in real time 37 
and that deleted our messages within ten minutes of posting. The settings also would not allow 38 

22



the content to be copied to other media. At first, I assumed that Whitney was just overly 1 
sensitive to the record being distorted – a natural outgrowth of the belief that history is 2 
constantly being distorted into “mythstory” by the powerful.  As the tone of our 3 
communications took a darker turn, I should have realized that the real goal was plausible 4 
deniability.  5 

6 
Tracy made it known early on that D-Myt’s primary focus was the destruction of all 7 

historic statues, as a first step to extinguishing the veneration of “unworthy” figures in our past.  8 
Whenever possible, the complete removal of these figures from public view would be 9 
accomplished by pressuring authorities into agreeing to take down the statues.  However, the 10 
defendant made it clear to me that some governments would never agree to relinquish the 11 
power of the historical narrative by voluntary removal and that the answer in these cases 12 
would be direct action – violent action, if necessary, against both the statues and those who 13 
protected them.  Express references to violent behavior, however, only came up in quickly 14 
scrubbed messages or at inner circle meetings, never in public meetings, emails or websites. 15 

16 
By April 2019, Britt told me that Tracy felt our group was ready for civic action and had 17 

selected a primary target in our area, the Barry statue in front of City Hall.  My own research 18 
suggested this was a logical choice.  Like most of the fat cats of the Gilded Age, Barry did a lot of 19 
exploiting and taking and only gave back a little to the community when he was trying to 20 
assuage his guilt.  His statue was erected during the Red Scare period after the First World War, 21 
as a warning to labor unions and radicals that local businessmen had not forgotten how to 22 
oppress them into doing their bidding. 23 

24 
We drafted our manifesto for Mayor Grimm, using materials provided on the D-Myt 25 

website.  Tracy provided a demand letter for consideration by the city council. But we fully 26 
expected them to reject our demands unless we orchestrated some public pressure.  I wanted 27 
to go with Smithson and the rest of the inner circle to present the petition, but Britt said it 28 
would be better if I stayed out of the limelight and operated as a second wave of research and 29 
support.  For this reason, Britt said that Whitney also wanted me to stay away from the first 30 
three demonstrations.  Tracy claimed that I needed to be available to handle any funds needed 31 
to bail other inner circle members out of jail.  32 

33 
I’m told the first three demonstrations were well attended, and I thought we were 34 

making some real progress with the community through our peaceful protests and other 35 
pressure tactics.  This included peppering the mayor and his staff with emails, texts and phone 36 
calls, in ways they could not ignore.  I sent the lion’s share of these missives, covering my tracks 37 
by using methods that Tracy Whitney suggested.  I don’t personally know if Smithson and 38 
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Whitney made similar contacts, but Britt told me that they carried their share of the load, just 1 
like the rest of the inner circle. 2 

3 
Unfortunately, people have a limited attention span and the local movement seemed to 4 

lose steam after a while.  The council kept delaying the vote on our resolution, citing a need to 5 
gather more public input.  Our meetings and the rallies drew fewer people and after a while it 6 
seemed that only our inner group was actually contacting local government.  Mayor Grimm 7 
held a press conference and denounced whoever was conducting a “harassment campaign”.  8 
After the mayor was shouted down at the fourth rally, the focus on attacks on the city’s staff 9 
generated sympathy for them and away from the cause. 10 

11 
Beginning in August 2019, Whitney sent more and more communications to us about 12 

the need for direct action to achieve our goals in the area.  Even though they were encrypted, 13 
these messages used more of the coded language that Smithson told me was necessary to 14 
protect the group from liability for anyone who might go “rogue” and perform acts without our 15 
express knowledge and consent.  The references to block houses and energetic tangos now 16 
seem ludicrous, but at the time I bought the line that Britt and Tracy were selling. 17 

18 
On a few occasions, I corresponded with Tracy via the email account on the D-Myt 19 

website.  Some of those emails are included in Exhibit 4.  Sometimes, the defendant would tell 20 
me to watch for changes in the content of the site itself – that new phrases would convey a 21 
need for action or general strategic information. For example, when I saw the wanted poster 22 
for the Barry statue go up in the site’s gallery in early September 2019, I was excited.  Smithson 23 
told me these photographs were only posted when action was imminent.  Tracy didn’t want the 24 
pictures to get stale by prolonged display, so if a monument went up, you knew it was coming 25 
down, one way or the other.  I hoped that I would play a big role in achieving this result. 26 

27 
Several times during the summer, the inner circle met with Whitney by encrypted video 28 

conference.  Usually, Tracy would provide some words of inspiration, followed by an hour or so 29 
of scheduling, parsing petitions and mundane details.  But the August 22, 2019 meeting stands 30 
out, because of a lengthy statement by Britt Smithson.   The fourth demonstration earlier in the 31 
week wasn’t very successful and Smithson was frustrated.  Britt gave a detailed report about a 32 
crowd tearing down a likeness of Captain James Cook in Australia at a D-Myt protest.  When a 33 
ground keeper tried to stop them, Smithson described how that group pummeled him until he 34 
got out of the way.  Then Britt said “That’s what we need here.  If the council won’t take down 35 
the blockhouse, we knock it down.  If Grimm’s minions get in our way, shove them out of the 36 
way.  Who has that spirit here?  Wesley, are you ready to go?  Who is committed to the cause?” 37 

38 
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 Before I could answer, Tracy spoke up.  I knew Whitney had been listening, because the 1 
defendant was visible the whole time, perfectly still, and appeared to be peering hard into the 2 
computer monitor at headquarters.  The microphone was not muted and Tracy might have 3 
been making a sound like “Mmm-Hmm,” although it was hard to hear over Smithson.  Maybe 4 
someone else was making the sound – there were other mics open.  Anyway, after Britt’s last 5 
question, Whitney said “Thanks for that report, Britt – very interesting.”  Then Tracy moved us 6 
along to a budget item.  But I got the message loud and clear and the defendant didn’t say a 7 
word in opposition to Britt’s remarks.  8 
  9 
  For the most part, messages were sent primarily through the encrypted programs, so I 10 
do not have copies.  Exhibit 5 is an accurate representation of messages sent and received on 11 
the only two specific dates that I knew Tracy and I had talked.  (My comments are on the left 12 
and Tracy Whitney’s words are on the right).  But there were many others and in them Whitney 13 
laid out the plan for forceful removal of the Barry statue, and the need to not allow anyone in 14 
city government to stop us. 15 
 16 
 On September 16, 2019, the day of the final demonstration, Britt asked me to take a 17 
leading role in the speech making and crowd manipulation.  Smithson told me that the second 18 
wave was needed now because the campaign was moving into its final phase.  The city council 19 
had unanimously rejected our proposal and so the statue was going to be removed today by 20 
“direct action – in pieces if necessary.”  Britt wanted me to be at the forefront and at the time I 21 
viewed that trust in me as a great honor.   22 
 23 
 When we arrived at the demonstration, Smithson instructed me to livestream the event 24 
on my tablet when I wasn’t speaking.  This broadcast would allow the defendant to watch the 25 
proceedings and to offer words of encouragement and inspiration to me and to others nearby.  26 
Several other inner circle members scattered through the crowd were also broadcasting or 27 
recording, although they all conveniently disappeared once the trouble began. 28 
   29 
 I gave a couple of speeches and I let my anger and frustration with the whole council 30 
process boil out.  Caught up in the righteousness of the cause, I went on at some length about 31 
the need for this “house of children’s blocks to come crashing down.”  While Britt was speaking, 32 
Tracy’s face would periodically appear on my screen and say things like “We must never 33 
surrender” and “Now is the time for direct action” and other quotes from the website.   34 
 35 
 Toward the end of the rally, while everyone there was still worked up. Tracy Whitney’s 36 
face filled my entire screen and the volume on the tablet was somehow remotely turned to full 37 
blast.  The defendant screamed “Energetic Tango!” and then the screen went dark.  But 38 
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everyone involved in the inner circle, including myself and Smithson, knew exactly what those 1 
words meant.  We had all agreed privately with Whitney that when the defendant spoke those 2 
words, it was the signal for the use of immediate force to accomplish our aims. Now was the 3 
time to act against the statue and against anyone who stood in our way. 4 

5 
Britt slapped me on the shoulder and told me to go, go.  I jumped up on the statue’s 6 

base and loudly demanded its immediate destruction.  The crowd cheered me on and the 7 
moment felt great to me – I was finally part of something big, something meaningful.  8 
Something touched my leg and I noticed that Smithson was handing up a sledgehammer.  I 9 
don’t know who brought it or where it came from but I took it without hesitation. I raised the 10 
hammer, shouted “Energetic Tango” and whacked the statue’s chest and shoulder. 11 

12 
I figured everyone in the crowd would take turns hitting the statue until it toppled or 13 

was disfigured enough that the city would take it down.  But the third time I swung the 14 
sledgehammer, Barry’s outstretched arm snapped off with almost no resistance.  My weight 15 
shifted unexpectedly and I let go of the sledge, trying to steady myself on the narrow ledge of 16 
the base. That’s the first time I noticed Dell Hubbard standing directly below me.  I had no idea 17 
Dell was there and I did not look in that janitor’s direction at any time prior to accidentally 18 
dropping the hammer.  I had no intention of striking or harming any person there that day, no 19 
matter what action Tracy may have wanted me to take to accomplish our goals. 20 

21 
The arm hit Hubbard and then the hammer dropped down directly on Dell’s head.  The 22 

sound of the impact made me sick and I immediately jumped off the statute and tried to render 23 
assistance.  But by the time I was down, Hubbard’s co-workers had formed a protective circle, 24 
the paramedics appeared out of nowhere and the police threw me to the ground and cuffed 25 
me. Except for a few reporters like Lynn Strong, the rest of the crowd disappeared.  I’ve never 26 
seen a group of people melt away so fast.  Everyone in the inner circle, including Britt Smithson, 27 
was gone. 28 

29 
The next thing I know, Smithson and Whitney are disavowing any knowledge of my 30 

actions, like an agent in Mission: Impossible.  According to them, everything I did that day was 31 
against all they stood for and they do not condone violence or vandalism in any way.  Well, that 32 
is a pack of lies.  I heard the signal and did my part, but Tracy Whitney orchestrated the entire 33 
event. 34 

35 
36 

I’m responsible for my actions and I have owned up to them.  I pleaded guilty to one 37 
count of malicious mischief first degree, one count of reckless endangerment of Dell and one 38 
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count of telephone harassment of Mayor Grimm.  My sentencing hearing has been postponed 1 
until after this trial.  The prosecutor’s recommendation to the judge will depend on my truthful 2 
testimony in this matter.  That’s not a problem – I don’t think that the defendant should let me 3 
take the fall for a situation that D-Myt created and manipulated.  The rest of that movement is 4 
a fraud, but the idea that I acted alone is one “mythstory” that still needs to be debunked. 5 
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STATEMENT OF DETECTIVE JAYDEN BRANDBURG  1 
2 

After almost 20 years in the law enforcement profession, I have risen to the rank of lead 3 
investigating officer for the Major Crimes unit of the Barryton Municipal Police Department.  4 
Actually, I am the only full-time member in that unit, although multiple officers are assigned to 5 
assist me whenever the need arises.  Upon my designation of an incident as an emergent major 6 
crime, other investigations are suspended, until my determination that my inquiry is no longer 7 
a priority undertaking and can be relegated to the cold case unit.  Fortunately, because 8 
Barryton has a relatively low incidence of serious felonies, I am only required to assemble an 9 
investigative team 6-8 times in an average year.  The investigation of the Statue Riot was the 10 
most intensive that our department had to maintain in several years, because of the number of 11 
possible suspects, the involvement of outside agitators and the need to attempt to collect 12 
evidence from multiple internet companies. 13 

14 
My law enforcement career began in Jacksonville, Illinois, after I obtained a criminal 15 

justice degree from the local college in that city.  After three years as a general officer, I was 16 
recruited to join an elite unit of the federal Drug Enforcement Agency in the area.   As part of 17 
this unit, I received special training in listening to and deciphering the coded language that drug 18 
traffickers speak when making connections with suppliers and customers on the telephone.  For 19 
the next six years, my primary responsibility would be to listen to and document thousands of 20 
hours of wiretapped calls, analyzing the conversations for hidden meanings.  This training and 21 
experience would prove to be invaluable in investigating the criminal conspiracy involved in this 22 
case. 23 

24 
Because I was interested in a more general policing environment, I left the pressure 25 

cooker of the DEA and accepted a position with the Barryton Police Department.  I received 26 
regular training in all aspects of police investigation and I have rotated through each of the 27 
department’s units, from sex offenders to property crimes to traffic enforcement.  I have been 28 
the Major Crimes lead detective for about two years as of the time of the trial in this case. 29 

30 
On September 16, 2019, I was called to the scene of the Plaza Hammer assault, as some 31 

of my colleagues called it then.  I arrived about a half-hour after the riot occurred.  Although the 32 
security officers at the event had one suspect in custody, some of those present believed that 33 
others who had fled the scene might have been involved in assisting the detainee, Wesley 34 
Everett.  They based this conclusion on the statement of reporter A. Lynn Strong, who was still 35 
on site, that someone in the crowd had handed Everett the sledgehammer used to attack 36 
Hubbard and deface the statue.  Upon arrival, I instructed uniforms to cordon off the area and 37 
take measurements of the distances between possible items of evidence prior to their removal 38 
and packaging. 39 

40 
I observed a sledgehammer leaning against the base of the Barry statue.  I was advised 41 

by paramedics that they had moved the hammer to this position because it was originally on 42 
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top of Dell Hubbard and interfered with their ability to treat the victim’s injuries.  I took the 1 
sledgehammer into evidence and digitally photographed it, and that image is depicted in Exhibit 2 
1.  I then swabbed the hammer for DNA and dusted it thoroughly for fingerprints.  No material3 
of evidentiary value was found through either process, probably because the surfaces of the 4 
sledge were scuffed and pockmarked, as if it had been used in multiple construction projects.  (I 5 
really didn’t expect to find anything, but defense attorneys always ask you if you did this and 6 
make a big deal out of it if you leave this particular stone unturned). 7 

8 
Next, I spoke to A. Lynn Strong, who claimed to have seen someone hand Everett the 9 

hammer.  Strong was reluctant to turn over the video shot on the tablet that the reporter was 10 
carrying, but allowed me to take a look at it.  It was poorly shot footage, with the camera 11 
bouncing up and down every time someone in the crowd shouted, and all of the images were 12 
blurry and out of focus.  I wasn’t able to clearly see any part of the assault, although I am aware 13 
that special programs can be used to clean up this kind of footage and bring out the clarity of its 14 
images.  I released the tablet to Strong, who also had difficulty providing a description of the 15 
suspects or the details of the event – not much of a reporter, in my opinion. I understand the 16 
video was not retained.  I also understand that Strong has backed off some of the statements 17 
made at the scene, but I heard what I heard. 18 

19 
Dell Hubbard was still in surgery when I went by the hospital, but I asked staff there to 20 

retain Hubbard’s clothes and to give me a full report on the injuries as soon as it was available. 21 
When I returned to the station, Wesley Everett was still in holding, awaiting transport to the 22 
Pine County Jail.  I attempted to speak to Everett after advice of rights, but the suspect would 23 
only babble nonsense about the need to knock down the blockhouse, or something like that, 24 
and would not say if anyone else was involved. I didn’t even take notes during this 25 
conversation. 26 

27 
The next day, while I was reviewing statements gathered from witnesses interviewed by 28 

the uniforms immediately after the incident, another officer told me to turn on the local 29 
television station.  There was a press conference going on outside City Hall, right under Alton 30 
Barry’s nose.  Britt Smithson was answering questions from the media as a representative of 31 
someone named Tracy Whitney and an organization known as Debunking Mythstory.  The gist 32 
of Smithson’s presentation was that the group was not associated with Wesley Everett in any 33 
way and disapproved of Everett’s actions on September 16th.  Although the organization 34 
thought the Barry statue should be removed, Smithson said they were only interested in 35 
achieving that result through legal means and peaceful “direct action”.   Since no one had 36 
mentioned that Wesley Everett was associated with the group, I found it interesting that they 37 
felt the need to call a press conference.  My investigator’s antenna went up. 38 

39 
Twenty-minutes later, my telephone rings and it’s the head guard at the Pine County 40 

Jail.  An inmate named Wesley Everett has been contacting him nonstop, demanding to see 41 
Detective Brandburg from Barryton as soon as possible.  Now I’m really curious, so I grab a 42 
plainclothes who is standing around and we drive over to the jail in Alki City.  Once we get in 43 
the interview room, Everett is super agitated and tells me “They are not going to cut me loose 44 

29



like this!  I didn’t act alone and it wasn’t even my idea.  This whole thing was Whitney’s plan.  I 1 
want a deal!”  I remind the detainee of the Miranda rights, which Wesley acknowledges.  Then I 2 
plainly tell Everett up front that I can’t promise anything.  Knowing all of that, Everett proceeds 3 
to lay out for me the full, sordid story of the deep conspiracy that is the D-Myt movement.  I 4 
have reviewed Everett’s statement and it is largely consistent with the statement Wesley gave 5 
to me that day. 6 

7 
Now that I knew who was involved and what they were up to, the next step was to 8 

gather the evidence to prove it.  That took a while.  I had to mobilize a team and assign them to 9 
follow up with various possible witnesses, although we couldn’t find any member of the inner 10 
circle Everett described who would admit to knowing anything about Wesley’s actions.  11 
Members of the public who had attended D-Myt meetings -- all of the meetings were openly 12 
advertised on MeetMe and held in one of the library’s community rooms -- never heard any 13 
discussion of violent behavior or damaging property.  In those meetings, in fact, there was very 14 
little open talk about removing statues, by any means.  We also followed up with other 15 
reporters at the September 16 demonstration –there weren’t many, because the issue was old 16 
news by then – but none of them had any useful information or footage of the event.  All of the 17 
security cameras around City Hall were pointed at the building or areas near it.  At that time, 18 
not a single camera was actually directed to the area where the statue stood.  19 

20 
Before confronting Smithson or Whitney, I decided to get some background information 21 

on the group’s activities in other jurisdictions.  I discovered news articles about three other 22 
locations in the United States, and one incident in Australia, where D-Myt chapters had called 23 
for the removal of statues of historically important figures.  In each case, the statues were 24 
damaged during a demonstration at some point and a private security guard was severely 25 
wounded during the Australia incident.  I collected police reports about each incident, but none 26 
of them indicated that Tracy Whitney was personally present or implicated in any of the events. 27 
Still, it seemed significant to me that, for all their claims of nonviolence, D-Myt rallies so 28 
consistently ended in vandalism and personal injury.  29 

30 
Armed with the information I had, I obtained search warrants for the records of the 31 

internet company that Wesley Everett asserted was used by Everett, Smithson and others to 32 
communicate with Whitney.  The scope of the search warrant was limited to very specific dates 33 
and times and to the numbers and accounts Everett could remember using in the 34 
communications.  There were no record of any contact on some of the days Everett described 35 
in his confession.  I wasn’t able to find much, but a few significant messages were found and 36 
they have been marked as Exhibit 5.  Given the limits of the search and Everett’s limited 37 
memory of the exact dates and times of conversations, it doesn’t surprise me that so few were 38 
recovered – that doesn’t mean there weren’t many, many more. 39 

40 
Finally, I copied portions of the public websites that Tracy Whitney used to 41 

communicate with the D-Myt movement.  Excerpts from those pages have been marked as 42 
Exhibits 2 and 3.  Everett had some email chains with Whitney that I copied and those have 43 
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been admitted as Exhibit 4.   Wesley Everett told me that emails were normally deleted shortly 1 
after they were read, again at Whitney’ insistence.  2 

3 
Here’s where my previous training and experience as a DEA agent really came in handy.  4 

Whether it’s drug dealers, gangs or conspirators, the techniques for decoding their secret 5 
messages is basically the same.  The agents in the classes I attended were from all areas of 6 
investigation and the models and practices do not vary between criminal organizations. 7 

8 
Use of codes is one of the most fascinating and least understood aspects of 9 

investigation.  If anything speaks to the fact that groups are well-established and sophisticated, 10 
it is the way that they communicate using codes.  A criminal organization is a culture within our 11 
Culture and a society within our Society.  But the way in which we try to decipher codes is also 12 
sometimes misunderstood.  There are no technicians in white lab coats with blinking lights on 13 
large computers.  Each criminal code presents unique challenges, because they often use more 14 
than one symbol to represent a letter or word and they may employ jargon or slang unique to 15 
the group’s particular interest. When the science of deciphering this type of code fails, it’s time 16 
to turn to art.  The art of deciphering a code requires that the analyst knows what is important 17 
to the group writing the particular communication.  Their history and particular identifiers are 18 
all components of the subjective analysis required to decipher the coded document. 19 

20 
In this case, I was able to analyze various documents created by Whitney using several 21 

methods.  First, I looked for the frequency of certain phrases, learning which phrases and 22 
concepts were often used by the group, by interviewing Everett and other known members in 23 
the other affiliate incidents I was able to discover.  Next, I analyzed the coded language looking 24 
for instances where Everett may have been deliberately trying to avoid familiar symbols 25 
important to the group, substituting less associated language in its place. Finally, because this 26 
particular group is richly interested in “myth” and “history”, the code could be deciphered as a 27 
result of knowing what was important to the code writer. 28 

29 
Based on this analysis, I was able to conclude that Tracy Whitney routinely attempted to 30 

communicate the need for direct, violent action to group members through the use of coded 31 
language.  Several examples of the code, which are typical throughout all of the reported 32 
chapter incidents, will demonstrate the basis for my conclusions. 33 

34 
First, consider the repeated use of the phrase a “baby-house of blocks” or “a 35 

blockhouse”.  This is a reference to a line in Henry David Thoreau’s essay, Civil Disobedience: 36 
“Your church is a baby-house made of blocks.”  Although Thoreau used the phrase in a 37 
discussion of non-violent civil disobedience, the phrasing is subtly changed in Whitney’s 38 
writings.  Now the baby-house is “knocked down” and the blockhouse is “invaded and 39 
destroyed”.  Using these changes in terminology allowed Whitney to profess a pure motive, 40 
while subtly signaling the need for force to followers in the know. 41 
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 1 
Next, consider this manipulated quotation from Gandhi.  The Mahatma said “No 2 

sophistry, no jugglery in figures, can explain away the evidence that the skeletons in many 3 
villages present to the naked eye.” Then the defendant adds this phrase: “The curtain over the 4 
skeletons must be torn down, ripped from its hanger if necessary, to expose the truth.”  Gandhi 5 
never said anything of this sort, but Whitney presents this additional language as if it is part of 6 
the quotation.  Again, the mask of non-violence is placed in front of the violent content, to hide 7 
its meaning and to allow for plausible deniability.   8 

 9 
Finally, the use of the phrase “Energetic Tango” is classic criminal coding.  Here Whitney 10 

deliberately and repeatedly selected an image which was not associated with history or its 11 
interpretation, the essence of what D-Myt is about. This deliberate attempt to move away from 12 
the group’s essential interest highlights the importance of the hidden message. The phrase is an 13 
allusion to a similar phrase used by violent extremist groups in another line of criminal activity.  14 
The movie Breakin’ 2: Electric Boogaloo was a dud, so bad that it became a cult favorite. In 15 
popular culture, the phrase “Electric Boogaloo” evolved into a sarcastic way to describe any 16 
unwanted sequel.  And it is especially popular among right-wing militias.  In dozens of YouTube 17 
videos, they promise armed rebellion, a Civil War 2: Electric Boogaloo.  By playing off this 18 
meme, changing both the energy reference and the type of dance, Tracy Whitney is signaling 19 
that the group’s second writing of history is both imminent and violent.  This is the perfect code 20 
phrase for an attack, if spoken by a person at the top of the criminal hierarchy. 21 

 22 
There are other examples throughout the website; it is riddled with clues that could go 23 

undetected by the untrained eye.  Taken at face value, D-Myt seems to be advocating non-24 
violent resistance to the status quo and peaceful activity.  But in my expert opinion, it is more 25 
probable that the messages in this language are designed to communicate to followers of the 26 
group that aggressive violent action is needed to achieve their specific aims.  That is the way 27 
the followers of the defendant, such as Everett, read these messages.  When I presented my 28 
analysis, along with the other evidence, to the prosecutor, Tracy Whitney was charged and 29 
arrested for various crimes.  Of course, when interviewed, Whitney denied any effort to 30 
promote criminal activity – what else would you expect from someone who has worked so hard 31 
to hide the tracks? 32 
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STATEMENT OF BRITT SMITHSON  1 
 2 

 An attorney would advise me not to give this statement, or to testify in this trial.  After 3 
all, my own charges are pending and my day of reckoning will be held sometime after this one.  4 
I understand that anything I say can be used against me, although I plan to speak the absolute 5 
truth in both proceedings.  I am self-represented, acting in pro per and doing a pretty good job 6 
if I say so myself.  I’ve filed 15 handwritten pretrial motions already – the judge said she’s never 7 
seen anything like them in all her time on the bench! 8 
 9 

Anyway, as Thoreau said in Civil Disobedience, “A lawyer's truth is not Truth. It is 10 
consistency, or consistent expediency.”  I cannot sit idly by and watch while Tracy Whitney is 11 
persecuted through the unjust application of the law.  Tracy did not play any role in the illegal 12 
actions of Wesley Everett on September 16, 2019.  There was no conspiracy and no concerted 13 
action to commit a crime on that day.  I am solely responsible for my own behavior and that 14 
poseur Everett acted alone.  15 

 16 
These prosecutions may be a mockery of justice, but they do provide me with an 17 

excellent platform to spread the word about the real character and activities of Alton Barry.  His 18 
likeness should be consigned to the dustbin of history, along with so many other exploiters and 19 
oppressors.  This idea of taking down a statue is not as shocking as our critics make it out to be 20 
– in fact, the removal of unwanted symbols has been very common throughout the world and 21 
throughout history. True social reform is often accompanied by “iconoclastic fury”, like the 22 
demolition of the Vendôme Column during the Paris Commune or the toppling of the Tsar’s 23 
statute during the Russian Revolution.  24 

 25 
Although people like Mayor Grimm are fiercely protective of their memorials to the 26 

past, I am sure they celebrated when statues of Marx, Engels and Lenin were torn down 27 
throughout Central Europe 30 years ago.  As recently as 2003, US troops helped publicize a 28 
large crowd pulling over a statue of Saddam Hussein in Baghdad, complete with prime-time 29 
television coverage. The violent act of removal is not really the problem for them; instead, it is 30 
whose ox is being gored.  31 

 32 
My ancestors came to this area around the time of statehood, immigrants looking for a 33 

job in the logging camps and sawmills run by timber barons like Barry. Naturally, I was 34 
interested in what life was like for people like them.  I didn’t hear much about these workers in 35 
the Washington State history class I took in middle school and the true conditions are seldom 36 
described in current textbooks and popular histories.  But with some digging into primary 37 
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sources, especially those left behind by unions like the Industrial Workers of the World, my eyes 1 
were opened to the early days of settlement in places like Pine County.   2 

 3 
Barry came to this area from Missouri, after he and his partner had clear-cut and 4 

ecologically devastated all of the land they could expropriate in that state.  The wide-open 5 
forests around Alki City were ripe for his picking, thanks to some sharp business practices 6 
against established minor sawmill operators.  “Integrating” the local camps and mills meant 7 
complete control over every aspect of his employees’ lives, from renting hovels in the company 8 
town, to buying goods at the overpriced company store, to “joining” the 4L, a toady union 9 
created by the lumber companies.   10 

 11 
Here is just a small sample of what it was like to live under Barry’s thumb, if I may 12 

paraphrase portions of The IWW in the Lumber Industry, a 1918 report from James Rowan: “In 13 
sawmills, the ten-hour work day prevails and most employees are paid just enough to enable 14 
them to maintain their existence.  The pace is set by machinery speeded up to the limit of 15 
human endurance.  Almost every worker has lost one or more fingers, and some have lost limbs 16 
or died in the frequent accidents involving whirling, unguarded machinery. 17 

 18 
“Conditions in the lumber camps were no better than in the saw mill towns. . . The 19 

camps were more like cattle pens than the habitations of civilized men in the twentieth 20 
century.  The bunk houses were dirty, unsanitary and overcrowded with no ventilation. . . 21 
Garbage was dumped in piles by the cook house door and attracted swarms of flies.  Open 22 
toilets were either located a short distance from the kitchen or not provided at all.  23 

 24 
“Workers were paid little and forced to pay for substandard doctors. . .  When the labor 25 

pool was overloaded, jobs were only available by paying employment agents, who defrauded 26 
their clients and shared the proceeds with the bosses.” Alton Barry’s planned community, our 27 
own Barryton, was a hub of this nightmare of greed and corruption.  His good works were 28 
either a salve for his conscience or an attempt to control the town’s activities.  And this is the 29 
person who should have a statue in a place of honor in front of City Hall? 30 

 31 
The more I learned about Barry, the more determined I became to do something about 32 

correcting the injustice of honoring him.  I was already upset about the amount spent on 33 
refurbishing his statue and his true history made me even angrier.  On my own, I formed a 34 
study group focused on the history of Pine County and the symbols of oppression that we 35 
unthinkingly maintained.  You can check the MeetMe records and you will see that this group 36 
was started in late 2017, months before I ever heard of the D-Myt movement.  The group was 37 
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called the Pine County Alt-Historical Society and we focused on many issues related solely to 1 
our area, not just statue removal. 2 

 3 
Our group’s numbers were small at first and our discussions little more than that, 4 

without any real attempt at influencing anyone else. There were some regular participants, 5 
including some friends of mine, or fellow travelers who became friends.  A few of us stuck with 6 
it for so long that I guess you could say we were an inner circle, although having a beverage 7 
together after a meeting wouldn’t qualify as sinister in my mind.  I refuse to confirm whether 8 
any particular individual was part of that group; enough people are already being persecuted 9 
for their thoughts. I will only say that Everett was not a real member of the after-meeting 10 
gatherings, although Wesley would tag along a few times in 2019. 11 

 12 
The meetings became such an echo chamber, rehashing the same topics and points of 13 

view, that at one time I thought about abandoning it.  And then, while doing some online 14 
research, I discovered the D-Myt website.   Tracy Whitney’s ideas on organization and plans for 15 
action were just the thing our group needed to move forward.  In addition, the concept that we 16 
were part of a larger movement seemed to attract some new blood.  As we shared more of the 17 
materials and handouts provided by D-Myt, interest in our meetings grew and the whole vibe 18 
became much more intellectually stimulating. 19 

 20 
 I must say that I didn’t agree with some of the philosophy that Tracy espoused.  Destroy 21 

all statues?  Come on now – you really want to take down Dr. King’s memorial on the National 22 
Mall, or Gandhi’s statue in Bellevue?  And some of D-Myt’s ideas about direct action seemed 23 
too aggressive to me.  Although Whitney didn’t preach actually engaging in destruction, some 24 
of the protest techniques suggested in the materials could only lead to violence, in my opinion.  25 
Nevertheless, our group affiliated with D-Myt as a formal chapter.  Tracy and I frequently 26 
exchanged messages, conferring about specific tactics and overall strategy. 27 

 28 
As a local chapter, our group still acted independently – we were more like a franchisee 29 

in a branded chain of restaurants than a part of a rigid order.  There was none of the ruthless 30 
“vertical integration” that Alton Barry was so famous for in his lumber operations.  I would 31 
provide Tracy with personal notice of events and activities, occasionally asking for advice or 32 
encouragement.  Our main communication was through an encrypted program, which I thought 33 
was a little paranoid at the time. Gee, I’d love to give you my part of the conversations, but my 34 
laptop accidentally fell into the Barry River shortly after the September 16th incident.  35 

 36 
During our monthly demonstrations in the summer of 2019, I would livestream what 37 

was going on through an invitation-only encrypted service to those followers who couldn’t 38 
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attend.  Sometimes Whitney would watch, but not always – after all, D-Myt has affiliates in 38 1 
states and 10 countries.  If Tracy commented on the protests, it was only to offer words of 2 
inspiration, not to direct or encourage any activity.  I was fully capable of directing our 3 
activities, without the national organization’s assistance.  4 

 5 
Rebranding the study group as a D-Myt chapter did attract additional members, some 6 

more desirable than others.  For example, as soon as Wesley Everett started to regularly attend 7 
the meetings, I knew there could be trouble.  Everett is one of those intense types who hangs 8 
around the fringes of any private organization, overhyping every situation in an effort to 9 
ingratiate themselves to everyone else.  During almost every discussion, Wesley would go on a 10 
rant and take things to the extreme.  It was annoying, but we were trying to be tolerant of new 11 
points of view, so I would only occasionally intervene to bring the conversation back to Earth.  12 
Mostly, I would just let Everett vent.   13 

 14 
As for after-meeting events with the inner circle, secret plans, coded messages, the 15 

“second wave” – those are all figments of Everett’s imagination, or maybe bait to lure the 16 
prosecution to make a good deal. None of it happened.  Wesley was not invited to our meeting 17 
with Merrill Grimm because I didn’t want any loose cannon going off while we were trying to 18 
negotiate the removal of the Barry statue through the normal, lawful process.  I have a full-time 19 
day job as the owner of a small business, Smithson Construction. I don’t have time for the kind 20 
of conspiratorial nonsense that Everett is trying to concoct.   21 

 22 
I did give Wesley the encrypted contact information for Tracy Whitney and we all 23 

exchanged some emails and texts about routine matters.  I doubt that the two of them 24 
discussed anything of substance, because Tracy immediately contacted me after the attack on 25 
the statue, asked me who Everett was in our group and told me to call a press conference to 26 
disavow anything Wesley had done.   Whitney provided the talking points for the national D-27 
Myt position and I added some comments on behalf of our local group.  Come to think of it, 28 
Wesley occasionally mentioned in-depth discussions with Whitney about direct action against 29 
the statue, but I figured that was just more posturing by Everett, trying to look significant and 30 
important.  31 

 32 
Everett participated in the video conferences our chapter held with Whitney and 33 

national D-Myt staff during the months leading up to Wesley’s attack on the statue.  Any 34 
member could participate in these discussions, although you did need to receive an invitation 35 
link from me to get in.  I tried to keep the numbers small, for security reasons, and most of the 36 
people in our group weren’t interested in the operational details.  Tracy wanted only 37 
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trustworthy people at these meetings, so the confidential portions of our discussions and our 1 
tactical decisions would not be disclosed to our opponents.  2 

 3 
The defendant called for the video conference on August 22, 2019, to analyze the 4 

results of the fourth protest and to discuss our next moves.  Whitney was not happy about 5 
Merrill Grimm showing up and taking over the event, especially the pushing and shoving that 6 
went on between our group and the Mayor’s supporters.  Tracy said that kind of “unfocused 7 
physical nonsense,” without any tangible result, was not helpful to our cause.  Whitney has a 8 
way with words and I remember one statement, delivered in a sharp, strident tone, quite 9 
clearly: “Physical effort must have a purpose and achieve a goal.”   10 

 11 
The statue removal in Australia was in the news and during this video conference I tried 12 

to use that success as a motivational tool.  We were all happy that the Cook statue had been 13 
torn down, but the focus of my presentation was on the result achieved, not the methods 14 
employed.  Whitney did not interrupt or correct me, although Tracy was listening attentively, as 15 
usual. There would have been no need for the defendant to break in, because I didn’t say 16 
anything that was inconsistent with the D-Myt philosophy.  My remarks were directed to the 17 
whole group and I certainly didn’t mention Wesley Everett by name. 18 

 19 
On September 16, 2019, I went over to the demonstration directly from a nearby 20 

construction site.  I had some of my tools in the truck, including the sledgehammer depicted in 21 
Exhibit 1.  I left it in the back of the truck; I have no idea how it ended up in Wesley Everett’s 22 
hands at the protest.  I did not ask Everett to take a major part in the protest, but I did ask 23 
Wesley to hold up my tablet and livestream the proceedings when I was speaking.  I knew that 24 
Whitney was watching, along with some other absent followers.  After I spoke, Everett jumped 25 
up and addressed the crowd, I wasn’t expecting that, but it’s a free country, last time I checked.  26 

 27 
After a couple of other members said a few words denouncing Barry and the actions of 28 

Mayor Grimm and the City Council, I went up front again to make a couple of announcements 29 
about our next study meeting.  I handed my tablet back to Wesley so my remarks could be 30 
livestreamed.  While I was speaking, I heard Tracy’s voice over the tablet, but I didn’t hear what 31 
was said.  Whitney sounded excited, but the subject matter of statue removal tends to get all of 32 
us energized.  As I was stepping down, Everett shoved the tablet at me and jumped up onto the 33 
statue’s base.  I noticed that Wesley was holding something up with both hands – it turned out 34 
to be my sledge.  The rest of what happened was lost to me in the rush of events, all of which 35 
were a complete surprise.  36 

 37 
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I repeat, there was no conspiracy and I was in no way involved in encouraging or 1 
assisting Wesley Everett’s criminal actions.  I don’t believe that Tracy Whitney was either.  2 
There’s only one other thing I want to clear up, and that’s this “Energetic Tango” thing.  That’s a 3 
joke nickname we gave to Whitney, after a video surfaced of Tracy performing a really bad 4 
victory dance after a D-Myt event in New Mexico.  The movement as a whole agreed that they 5 
had never seen such poor moves intentionally posted by someone, unless they were from outer 6 
space.  I’d show you the video, but my computer fell in the river.  If you want to see it, go fish. 7 
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 1 
STATEMENT OF TRACY WHITNEY 2 

 3 
 4 

 “Just as Socrates felt that it was necessary to create a tension in the mind so that 5 
individuals could rise from the bondage of myths … so must we see the need for nonviolent 6 
gadflies to create the kind of tension in society that will help men rise … to the majestic heights 7 
of understanding…”  These words are just as true today as when Martin Luther King, Jr. wrote 8 
them from the Birmingham jail in 1963.  His example, and the inspiration of so many others, 9 
form the basis of the Debunking Mythstory movement. While I am willing to suffer for holding 10 
these beliefs, I cannot accept prosecution for acts which I did not commit or condone.  I am not 11 
guilty of the charges brought against me in this case.  12 
 13 
 Until a few years ago, I was toiling in obscurity as an adjunct professor of history at 14 
several community colleges in my home town of Columbus, Ohio.  In the morning, I would 15 
teach Introduction to American History at one branch campus, then hop in my car and drive 16 
across town to lecture on European History at another branch.  If there was enough demand, I 17 
might pick up a full load by covering an evening class.  The pace was exhausting, with low wages 18 
and no benefits because of my “part-time” status.  I could certainly sympathize with the 19 
workers who organized to fight against similar conditions at the dawn of the 20th century. 20 
 21 
 The whole set-up was, frankly, a waste of my talent and education.  I didn’t obtain a BA 22 
in History from The Eastern Ohio State University and a Master’s in Social Sciences from 23 
Southern North Dakota State College to engage in this kind of grunt work.  I even started my 24 
doctoral work at another prestigious university, until I was involved in an academic dispute that 25 
resulted in parting ways with that stuffy institution.   26 
 27 

Even at the higher levels of academe, my ideas were controversial, at least for those 28 
reactionaries who are comfortable with the current system of thought.  My focus was on 29 
studying the manipulation of the physical representations of history, as a way both to convey 30 
meaning and to achieve certain social goals.  Public sculptures and statues have often been 31 
used to signpost, to exemplify what power looks like and to maintain those systems of 32 
power.  As my research into this issue progressed, I became convinced that statues 33 
always serve this purpose of maintaining the oppression of the powerless and that the 34 
only way to prevent their pernicious effects was to completely remove all of them.  35 

 36 
 37 
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Removing a statue is not “erasing history”, as my critics contend, because statues are 1 
mythology, not history. Mythology is a way of remembering the past that tries to avoid 2 
messy reality and to replace it with images we like. I see my job as a historian as fixing 3 
mythology for a living. I examine popular stories and legends and I try to show what’s really 4 
going on behind the heroic façade created by public art. 5 

 6 
This examination is not easy or pleasant.  Powerless people want these old myths 7 

and legends because they make them feel comfortable. It helps hide harsh reality and gives 8 
explanations for the past that satisfy religious, political or cultural needs.  Powerful people 9 
want these statues because they help maintain the power dynamic.  Besides, we grow used 10 
to the spaces we inhabit. We stop seeing them and thinking about the people they represent. 11 
And we incorporate the ideas the images convey until we can’t see them either.  This is what 12 
monuments do: they normalize the past, make injustices easier to defend and, more 13 
insidiously, harder to see.  That is why all of them, even the most benign, must come down. 14 

 15 
Through numerous self-published articles and papers, I have expanded on my 16 

philosophy, hoping that more academics would embrace its logic.  But I also wanted these 17 
thoughts to reach a wider public and to serve as a basis for action, rather than to simply sit 18 
unread on page 132 of the results of some search engine.  For that to happen, I needed to use 19 
the modern tools of communication – a social media presence, bits of information small 20 
enough for the attention span of my audience, and a catchy name and logo.  Thus, the 21 
Debunking Mythstory website was born, but even that copyrighted phrase was too long.  Things 22 
really caught fire when I shortened it to D-Myt.   23 

 24 
Originally, I worked on expanding D-Myt’s digital footprint in my spare time, between 25 

lectures and grading essays.  As more people discovered my ideas, I received requests for 26 
expanded content and for permission to reprint and use my materials.  Soon the idea of D-Myt 27 
chapters was spawned, groups dedicated to taking forceful action against specific monuments 28 
and statues.  Although I never thought of myself as a social influencer, I found myself spending 29 
less time on my teaching duties and more time curating my various platforms and responding 30 
to the needs of my followers for guidance and advice on overcoming resistance to their goals. 31 

 32 
Even the Crusaders had to eat.  Some ads are sold on each of my platforms, although I 33 

make sure that I screen out unprincipled or rapacious sponsors.  I’m also careful when I license 34 
the use of the D-Myt name, logo or organizational materials. Eventually, I hired legal counsel to 35 
draft franchise agreements for our local affiliates and to pursue copyright violators.  Each 36 
chapter is charged an initial startup fee and annual dues and each may purchase additional 37 
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services and materials.  Eventually, I was able to quit teaching and devote my full time to the 1 
cause.  The exact amount I earn has nothing to do with this case. 2 

 3 
Initially, I handled all of the site inquiries myself.  Now I have several full-time staff 4 

workers to assist me with communicating with most of the affiliates.  Something that purports 5 
to come from me may actually have been prepared by one of them, although each has been 6 
extensively trained to stay on D-Myt’s message.  Recently, some of the more repetitious 7 
contact requests are screened using an algorithm that identifies certain “frequently seen” 8 
words or phrases.  These inquiries are answered by bots, which generate either my prior 9 
writings or short taped messages of inspiration that I have prepared.    10 

Chapter presidents and other important people in the organization could communicate 11 
with me through encrypted back channels.  There is nothing paranoid about this; it is simply a 12 
recognition of the realities of expressing unpopular views over the internet, which I personally 13 
believe is constantly monitored by those in power.  I often communicated with Britt Smithson 14 
and others in the Barryton chapter using these methods in the summer and fall of 2019, as their 15 
activities moved to the action stage with the City Council.   16 

 17 
The computers used for these communications are no longer available – they were 18 

decommissioned and erased in October 2019 as part of an upgrade of our technology.    19 
Detective Brandburg hadn’t contacted me about this incident at that time, so I had no reason to 20 
believe that the Barryton Police Department was interested in obtaining anything from my old 21 
computers.  I certainly didn’t intentionally destroy evidence.  My encrypted service might have 22 
some record of these messages, but I’m not going to authorize any rummaging around in my 23 
private affairs – that’s why I paid for the privacy service in the first place. 24 

 25 
I don’t recall any specific messaging with Wesley Everett by these back-channel 26 

methods, although I’m sure I communicated with Everett and others in Barryton about their 27 
efforts.  The emails in Exhibit 4 look like they are from my account, although some of them 28 
could have been prepared by a staff member.  I would be the only one responding on my 29 
encrypted chat, although the messages in Exhibit 5 don’t look familiar.   30 

 31 
In any event, the content of the messages is consistent with how I would have 32 

counseled this group – press the removal agenda while you have the public interested, don’t let 33 
up, be aggressive.  None of the messages suggest vandalism or assault.  If Detective Brandburg 34 
can find a code in my materials, then the officer has an overactive imagination.  I did not 35 
encourage this chapter, or any other chapter, to act illegally.  Everett’s claim of any secret 36 
agreement to the contrary is a myth.  37 

 38 
Video conferences are a very effective way of communicating with far-flung affiliates 39 

and on a normal business day I’m involved with a number of these types of meetings. I usually 40 
do not run these meetings, since I leave the details of local events to local leaders.  Britt 41 
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Smithson was my point person in Barryton and I let Britt do the talking for me in the area’s 1 
campaign against Alton Barry’s likeness.   2 

 3 
I did have a video conference with the members of this affiliate in August, 2019, right 4 

after the fourth protest.  Wesley Everett was a part of the meeting, although I don’t recall 5 
Everett saying anything, or Wesley’s name being mentioned by anyone.  The Australia success 6 
was brought up and all of us were pleased that the Cook statue had come down after months of 7 
agitation and pressure.  Smithson used the incident as a motivational tool and gave an 8 
impassioned pep talk to the whole group, although I was only half-listening to what was being 9 
said – I had another meeting with a different group in about 15 minutes.  When Britt took a 10 
breath, I broke in and moved the meeting along to another item.   11 

 12 
Of course, I am interested in how my ideas are used, especially if they are abused.  But 13 

the idea that I control the details of what goes on in over 100 D-Myt affiliates is ridiculous.  14 
Sometimes I watch protests or demonstrations, but only as a curious spectator, hoping that the 15 
effort succeeds.  Afterwards, I will correct the statements of local partisans, if they do not 16 
match what D-Myt stands for.  As Gandhi once said, “I will not let anyone walk through my 17 
mind with their dirty feet”.  When I get involved in removal of a local statue, it is only in a 18 
general way, offering words of encouragement, or perhaps dissuading organizations that have 19 
taken things too far.   20 

 21 
While I believe that chapters should be energetic in pursuing the removal of offensive 22 

statues, including active resistance to their retention, I do not advocate property destruction or 23 
violence.  My objection is not principled – throughout history, certain laudable goals have only 24 
been achieved through spasms of violence, often on a massive scale.  And expressions of 25 
revolutionary zeal are usually accompanied by destruction of the symbols of the old order and 26 
its way of thinking.  Instead, my objection is practical – in today’s culture, the open use of such 27 
tactics usually stiffens the opposition’s backbone and plays into the hands of the forces of 28 
reaction.  If I thought it would have a different effect in a given situation, I would have no 29 
qualms about giving my endorsement, but I haven’t seen that situation yet.  30 

 31 
On September 16, 2019, I was at my home in the Midwest, catching up on some 32 

paperwork and writing an article about the beneficial effects of statue removal in a New 33 
England city trying to come to grips with its history of industrial strife.  After checking out a 34 
press conference held by one of our Georgia affiliates, I switched over to the livestream of the 35 
demonstration that was about to take place in Barryton.  Because the city council had just 36 
rejected our local group’s effort to lawfully remove a statue there, I was interested to see how 37 
the local population would react – how many people showed up at the protest and how 38 
enthusiastic they were to continuing the fight and taking things to the next level.   39 

 40 
Britt Smithson did a good job with the protest and the use of the media, although the 41 

camera kept bouncing around as it was passed between speakers.  I thought the crowd was 42 
exuberant and ready for some kind of action.  I don’t recall saying anything during the rally and 43 
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if I did, it would have been something like “Good job” or a similar sentiment.  I often make little 1 
encouraging comments when I watch local events, either here or in places like Australia.   2 

 3 
I certainly didn’t shout “Energetic Tango,” although I might have spoken loudly so I 4 

could be heard over the crowd.  I did have the ability to increase the volume of speakers at 5 
either end of a livestream broadcast through the particular program I was using.  All chapters 6 
are required to use this program to broadcast our events, for obvious security reasons. I can’t 7 
recall if I used this feature on that day.  I would never use the phrase “Energetic Tango” in any 8 
context – it is a demeaning and, I think, unjustified nickname for me.  I happen to think I’m a 9 
darn good dancer.  If that phrase appears anywhere on the D-Myt site, someone else put it 10 
there as a sick joke.   11 

 12 
Everett’s sudden outburst was a shock to me and I contacted Smithson after the event 13 

to find out what happened.  I was very sorry to learn of Hubbard’s injuries, although I could 14 
care less about the damage to the statue.  I instructed Britt to hold a press conference and 15 
make it clear that Wesley Everett was not acting on behalf of the D-Myt organization.  We 16 
temporarily suspended all chapter activities in Pine County and these events remain suspended 17 
to this day.  Then I went on about my business and didn’t hear anything more about the 18 
incident until months later, when I was arrested and my home and offices were searched. 19 

 20 
Until my extradition here, I had never set foot in Pine County and I don’t plan to stay in 21 

this backward area after the trial.  The idea that I am an accomplice to criminal activity or that I 22 
am a conspirator would be laughable, except for the damage these charges have caused to my 23 
organization.  Hubbard’s lawsuit is a direct byproduct of my persecution by your prosecuting 24 
attorney.  From what I can see, Barryton would benefit from the soul-searching my ideas would 25 
bring about.  But I will not be sticking around to lead the effort.  26 
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STATEMENT OF ROBIN HESSE  1 
 2 

"The mere abstract teaching of the moral propriety or even moral necessity for a resort 3 
to force and violence is not the same as preparing a group for violent action and steeling it to 4 
such action."  When Justice John Harlan wrote these words in Noto v United States, it was the 5 
latest in a long line of attempts by our courts to distinguish between punishing criminal 6 
behavior and protecting the right to think and speak freely.  An idea, even a repulsive one, may 7 
be expressed without fear of government retribution, unless its expression is done with the 8 
intention of spurring another to act illegally.  The line between the two is not always easy to 9 
discern, but I am here to assist the jurors in understanding how to analyze speech using the 10 
appropriate standards of law and social science.  11 

 12 
I am a professor of Social and Legal Studies at Fair Harbor College, a subdivision of a 13 

larger university in northwestern Washington.  My primary field of research and study is the 14 
regulation of expression in evolving societies – how a body politic can allow the open exchange 15 
of ideas necessary to grow and thrive, while at the same time protecting itself from truly 16 
threatening speech and writing.  This area of inquiry has taken on special relevance in recent 17 
years, as the internet and mass media have made the dissemination of all types of thought so 18 
easy and insidious.  What standards does our own society use to react to these ideas? 19 

 20 
My background allows me to bring a multidisciplinary approach to consideration of 21 

these questions. My undergraduate work included a bachelor’s degree in sociology, with a 22 
minor concentration in political science, from Siskiyou Liberal Arts Institute.  Although I have 23 
never been licensed to practice law in any state, I obtained a juris doctor degree from the 24 
University of Puget Sound Law School. My four-year tenure at Fair Harbor involves both 25 
teaching and the publication of several peer-reviewed articles in my area of expertise.  26 

 27 
I have been asked to provide my opinions on the factors a juror should consider in 28 

deciding whether Tracy Whitney’s communications encouraged specific criminal activity on the 29 
part of the followers of the D-Myt movement.  My conclusion is that the statements published 30 
on the website, and in the text and email communications in evidence, do not meet that 31 
standard.  However, I express no opinion on the defendant’s ultimate guilt or innocence of any 32 
crime – that is for the jury to decide.  I was also not asked to comment on whether any 33 
statements allegedly broadcast on September 16, 2019, meet these standards, because 34 
Whitney denies that the statements were made.  35 

 36 
The basis for my opinions is the framework of constitutional provisions, laws and 37 

standards adopted in various court decisions, as currently used in the United States and 38 
specifically the State of Washington.  Our country has a varied history of government attempts 39 
to criminalize what is perceived at any given time to be dangerous speech or writing.  Almost 40 
immediately after the adoption of the Constitution and the Bill of Rights, Congress passed the 41 
Sedition Act of 1798, permitting the deportation, fine, or imprisonment of anyone deemed a 42 
threat for publishing “false, scandalous, or malicious writing” against the government of the 43 
United States. The bill was aimed squarely at Thomas Jefferson’s fledging political party, but its 44 
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proponents argued that the measure was necessary to prevent improper attempts to turn 1 
citizens against the new governmental system.  Since then, almost every war, crisis or 2 
significant change in political structure has been accompanied by legislation designed to punish 3 
inciting speech.  4 

 5 
Washington State has its own history of attempting to broadly regulate speech, 6 

especially during the Red Scare years following World War I.  Those years marked routine 7 
prosecution of suspected “radicals” for violation of the criminal syndicalism statute.  This law 8 
made it a felony to teach, print, publish or display anything that advocated or justified criminal 9 
activity as a means of bringing about social change.  It was even illegal to be a member of a 10 
group formed to advance change through violence, even if you personally didn’t say or write a 11 
word in support of these ideas. 12 

It was a criminal syndicalism prosecution in Ohio which eventually led to the U. S. Supreme 13 
Court decision that forms the modern foundation for analyzing whether speech may be subject 14 
to criminal sanctions.  In the 1969 case of Brandenburg v Ohio, the defendant was a Ku Klux 15 
Klan member featured in a TV documentary.  During a speech, he declared “We're not a 16 
revengent organization, but if our President, our Congress, our Supreme Court, continues to 17 
suppress the white, Caucasian race, it's possible that there might have to be some revengeance 18 
taken."  Although the Court found the ideas expressed repugnant, the justices unanimously 19 
struck down the statute as violative of the First Amendment.  20 
 21 
 Since this decision, the standard used to determine whether oral or written expressions 22 
can violate a criminal statue is called the Brandenburg test.  A penal statute may not punish 23 
mere advocacy of violence or lawlessness in others.  Only speech that is “directed to inciting or 24 
producing imminent lawless action and is likely to incite or produce such action” may be 25 
proscribed. For a person to be punished for inflammatory speech: (1) there must be an intent to 26 
cause imminent lawless action, (2) the action must be imminent, and (3) there must be a 27 
likelihood that imminent lawless action will occur.  A couple of examples may help to explain 28 
and apply these concepts.   29 
 30 

One of the first factors to be considered in determining whether an expression meets 31 
the test is the general or specific nature of the communication.  The more focused the speaker 32 
is on a particular act or target, the more likely it is that the speech can be prohibited.  One case 33 
that highlighted this distinction was United States v. Fullmer, the 2009 prosecution of a group of 34 
animal rights activists.  The court found that this group could not be prosecuted for merely 35 
posting information on past unlawful acts against lab employees, because this information did 36 
not incite future, imminent unlawful conduct. The publication of a Top Twenty Terror Tactics 37 
list was also protected.  However, the court decided that posting the employees’ addresses and 38 
personal information constituted a true threat, because the speech combined with past 39 
incidents was used “to instill fear in future targets”. 40 

 41 
Another important factor in applying the standard is the actual effect the 42 

communication had on the audience -- in this instance, the participants in the September 16th 43 
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protest.  Our courts seldom allow the punishment of expression absent proof that the words 1 
actually encouraged someone to commit a criminal act.  For example, in McCoy v. Stewart, the 2 
Ninth Circuit agreed with the defendant’s argument that his advice on how to commit criminal 3 
offenses to members of a street gang called the “Bratz” was mere idle talk.  The decision 4 
emphasized that the result would be different if the State could prove that the speech actually 5 
caused imminent lawless action. In that case, there was no evidence in the record that the 6 
Bratz engaged in any crime as a result of the advice.   7 

 8 
The causation issue discussed above cannot be satisfied solely by noting that a criminal 9 

event followed the written or spoken expression.  It is a common logical fallacy to conclude 10 
that, since event B followed event A, event B must have been caused by event A.  If there is no 11 
evidence that an actor saw a written message or relied on the information in that message to 12 
act in a certain way, then there is no proof of causation.  13 

 14 
The content of the communication obviously should play a large role in determining 15 

whether it may be banned.  I know that meanings can be hidden between the lines and that 16 
code words and “dog whistles” do exist in our language.  But words normally should be 17 
interpreted according to their common meaning, because in vast majority of cases that is how 18 
the target audience will process them.  If there is any doubt as to whether a message attempts 19 
to encourage violent or non-violent action, then that doubt should be resolved in favor of the 20 
defendant. 21 

 22 
Washington’s interpretation of its accomplice statute is in keeping with these ideas.  An 23 

accomplice cannot aid or encourage an act by words alone unless those words are designed “to 24 
aid the commission of a specific crime with knowledge the aid will further [that] crime.”  State v 25 
Coleman, 155 Wn. App. 951 (2010).  This sort of directed, purposeful language is almost always 26 
present when a speech-based prosecution is allowed.   The speaker doesn’t need to know every 27 
detail of the crime to be committed – for example, urging someone to shoot into a building is 28 
not excused simply because the speaker does not know who specifically might be hit by a 29 
bullet.  But general encouragement to act improperly, without a deliberate purpose in mind, 30 
will not make a speaker liable for anything and everything an actor does in the future. 31 

 32 
Finally, the word “imminent” should not be overlooked in any analysis of criminalization 33 

of speech or writing.  Proposing that it might be necessary to hurt someone or vandalize 34 
something in the distant future is not the kind of advocacy that will lose the protections of the 35 
First Amendment.  The more the speech is laden with conditions, or deals with a vague 36 
timeline, the less likely it will be found to be objectionable. A good example is the antiwar rally 37 
in Hess v United States, where a speaker’s demand that protesters illegally take back and block 38 
a street “later” was not sufficiently imminent to justify prosecution.   39 

 40 
Applying these standards, Whitney’s written materials on the D-Myt website do not 41 

meet the standard for a call to imminent lawless action required to avoid the protections of 42 
First Amendment to the federal constitution.  Arguably, the contents of the web postings do 43 
not even call for violence or the destruction of property, the predicate crimes in this case.  The 44 
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quoted excerpts from the website, as detailed in Exhibit 2, are paraphrases of statements by 1 
historical figures who advocated non-violent direct action.  Each of these quotations is revised 2 
into or supplemented with a more forceful call to act and these additions to the language do 3 
create a more aggressive and ominous tone.  But the express statements in each case, giving 4 
the words their common meaning, do not call on anyone to do anything wrong.  5 

 6 
As the site postings and messages approach the day of the protest, the urgency of some 7 

of the statements do increase, marked in some cases with highlights and punctuation marks.  8 
But there is still no timeline for illegal conduct stated and there are still conditions attached (if 9 
the council doesn’t approve removal, for example).  These factors weigh against a finding of a 10 
call to imminent lawless action.  11 

   12 
With regard to the assault charges, the content cannot arguably be construed as seeking 13 

violence against people in general or Dell Hubbard specifically.  Hubbard is not even mentioned 14 
on the site, nor is there any reference to the need to act against facilities managers or lower-15 
level government employees.  One of the pages does reference anyone who stands in our way, 16 
but this vague reference should not be translated into a call for a specific attack.  Given the 17 
law’s requirement that an accomplice must intend to encourage a specific crime or type of 18 
crime, it is my opinion that these writings alone could not support a finding of accomplice 19 
liability for the felony assault charge.  20 

 21 
I will confess that my stated opinion is not as strong when I consider one piece of evidence 22 
from the site – the wanted poster depicted in Exhibit 3.  This written expression was similar to 23 
the flyers involved in the prosecution of a group of antiabortion radicals in the mid-1990s.  That 24 
group distributed a series of “wanted” posters containing the names, photographs, and 25 
addresses of abortion providers and accused them of crimes against humanity.  Some of the 26 
providers were killed and their names were then crossed out on a website. The 9th Circuit Court 27 
of Appeals found the posters were a true threat and could be the subject of prosecution, even 28 
though the wanted signs did not contain a definite time line for action.  I acknowledge the 29 
similarities, but I believe that the lack of a location or an expression of what the Barry statue 30 
was “wanted” for in this instance distinguishes the two cases.  31 
 32 

Ultimately, whether the communications support conviction in this case is for the court 33 
to decide.  I hope the jurors find my analysis useful.  By the way, I would note that I personally 34 
disagree with Whitney’s philosophy and believe that even statues of discredited figures should 35 
remain in place, perhaps with interpretive signage in special cases.  In my view, this would 36 
stimulate more discussion of a society’s past misdeeds than hiding these figures away.  But 37 
that’s just my personal opinion.  38 
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STATEMENT OF A. LYNN STRONG  1 
 2 

 If you enjoy being in the middle of the important events in your city, and you don’t 3 
particularly care about getting paid a lot, then I would suggest a career in local journalism. As 4 
much as the industry has contracted over the last two decades, it is still a great place to be if 5 
you are curious, write well and are willing to dig through the surface blather of public figures to 6 
get at the facts.  And with the voracious appetite of internet sites for content, you might even 7 
get noticed by a wider audience – something that was less likely to happen in the so-called 8 
Golden Age of our business.  9 
 10 
 In addition to the personal characteristics I noted above, it helps to have a connection.  11 
My family has been in the newspaper business in Barryton for over 60 years.  My grandfather 12 
bought The Barryton Standard in 1955 and one or more family members have been involved in 13 
its production ever since.  Ironically, the paper was founded by Alton Barry when he created 14 
this company town from scratch.  Our family purchased the paper from some of his relatives, 15 
who had lost interest in both the venture and the town.  Of course, a corporation now owns the 16 
operation, along with some weekly ad books and a couple of Pine County AM talk radio 17 
stations.  But my uncle is one of the editors, so I won’t deny that helped me come straight out 18 
of college and into the working world as an assistant reporter.  19 
 20 
 Currently, The Standard publishes a newsprint edition five days a week – we take 21 
Mondays and Saturdays off.  Most of our readers have shifted away from this type of media, so 22 
there is a website and an e-paper that you have to subscribe to if you want to read more than 23 
the headlines and a couple articles a month.  It’s amazing how much work some people will go 24 
through to avoid paying us.  I’ve heard of folks setting up 20 different email accounts, just so 25 
they can read more free articles about local happenings.   26 
 27 
 That’s a shame, because the paper would hire more reporters and produce more 28 
content if we could afford to do it.  I am basically a half-time employee, although I can earn 29 
extra for published pieces.  My primary beat is City Hall and the happenings in municipal court, 30 
and neither of them have sessions every day of the week.  The rest of my time is taken up with 31 
proofreading for other departments, like obituaries and the food section.  I don’t know which 32 
would be worse – misidentification of the dead, or publishing the wrong amount of pepper to 33 
put in a stir fry. 34 
 35 
 Most of the things I cover on the government beats are pretty mundane.  Ninety 36 
percent of city meetings involve boring land use appeals, public comment periods attended by 37 
a few cranks and uncontroversial votes where everyone just goes along without debate.  Even 38 
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the last election was uneventful – the mayor was not seriously challenged and some of the 1 
incumbent city councilors didn’t even draw an opponent.  I suppose the consensus lets things 2 
run more smoothly and predictably, but from the standpoint of selling papers (and getting a 3 
story noticed), as a reporter you do crave a little action.   4 
 5 
 It looked like I might have stumbled into that type of a story a couple of years ago, after 6 
the city council approved a bond and levy to renovate portions of the parks and the area 7 
surrounding City Hall.  It started out as routine, something that cities do when times are good 8 
and taxes are rolling in on a regular basis.  No one objected or even mentioned it at any of the 9 
public comment periods until the work around City Hall was almost complete.  Then one day 10 
Britt Smithson came in and spent a full three minutes accusing Merrill Grimm of using tax 11 
dollars to fancy up the monument to one of the Mayor’s dead relatives, when the thing looked 12 
fine the way it was. The Mayor finally cut Smithson off and couldn’t help taking a dig, saying 13 
that Britt was just sore because another outfit outbid Smithson Construction for the job.  14 
 15 
 That was in the fall of 2018.  Soon the subject of the Barry statue came up at almost 16 
every meeting and I had a continuing controversy to dig into.  First, I wrote a series of articles 17 
about the cost of renovation, when it had been done before and why Dell Hubbard thought it 18 
was a good idea now.  We also did a couple of follow-the-money pieces on who had been 19 
awarded the contract and whether that company had any connection to Mayor Grimm (they 20 
didn’t, but the contractor was a high school pal of one of the city council members).  Just as 21 
those angles started to play out, Smithson played the Barry background card and demanded 22 
the statue’s removal.  That provided a whole new pocket of content and a whole new round of 23 
articles.  For me, it was byline heaven. 24 
 25 
 At first, Britt Smithson was a ready source of quotes and information and we developed 26 
a good working relationship.  But when I told Britt that I planned to do a series on the D-Myt 27 
movement and wanted to interview Tracy Whitney, things changed.  Although I was told that 28 
Whitney would consider my request, Smithson was not authorized to give out contact 29 
information other than that posted on the national organization’s website.  Then Britt stopped 30 
talking to me or providing any information other than the scripted stuff used at meetings and 31 
protests.  When I asked for more access, Smithson shook me off and said “I have my marching 32 
orders.”  I took this to mean that Tracy Whitney had given instructions to limit access to 33 
information about their statue removal stategy. 34 
 35 
 Smithson also had no comment about the saturation campaign that was being waged 36 
against Merrill Grimm and other city employees – emails, phone calls and texts, all of which 37 
were documented or described by those affected by the harassment.  You would think that 38 
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Britt would want to deny involvement in something like that if the group was not a part of the 1 
anonymous calls and texts.   The D-Myts were also silent after the fourth demonstration, when 2 
a couple members of their group got into pushing and shouting matches with some bystanders 3 
who expressed pro-Barry sentiments.  4 
 5 
 To be fair, Mayor Grimm and the city council members weren’t saying much outside of 6 
public forums either.  Everyone dug in to their respective positions and each seemed to be 7 
more comfortable with stating that position in a controlled format, without the danger of going 8 
off message or improperly responding to a surprise question.  Rather than take it personally, I 9 
wrote up what I had as objectively as I could.  10 
 11 

Throughout the entire process, no one in the D-Myt group suggested that the statue 12 
should be taken down by the crowd, or damaged in any way.  Smithson never advocated 13 
violence or force in my presence – exactly the opposite was true.  Even after the council’s 14 
unanimous vote to reject their proposal, the D-Myt group got up en masse and huffed out 15 
without saying a word.  Britt just smiled in a weird way and shrugged.  And no one said a word 16 
about Tracy Whitney’s thoughts.  Whenever the group issued a press release or held an event, 17 
it was Smithson who did almost all the talking, without reference to the D-Myt founder. 18 
 19 
 On September 16, 2019, I covered the fifth protest down in front of the Berry statue.  20 
Our paper used to send both a reporter and a photographer to events like this, but we can’t 21 
afford that anymore.  So now the reporter is also responsible for getting some pictures, which 22 
makes it hard to take notes.  I used my tablet that day because I wanted to take some stills and 23 
also try to watch the D-Myt broadcast of the event.  I was able to pick it up, since Smithson had 24 
given me the invite code before the first protest, back when we were on better terms. The 25 
program was equipped with some kind of blocking device, so I wasn’t able to record it.  26 
Unfortunately, I was far enough away from the statue that the camera took lousy, grainy 27 
images that were worthless.  I caught a lot of flak for that when I returned to the office.  28 
 29 
 Up until the time that Wesley Everett jumped up to speak a second time  (I don’t recall 30 
seeing Everett at any previous event, although Wesley may have been involved in the pushing 31 
match after the fourth demonstration), things were following the standard format for these 32 
events.  Smithson and the other speakers were talking about an appeal of the city council’s 33 
decision, mandamus petitions, more regular rallies and meetings.  There were some 34 
impassioned words, but nothing about violence or destruction.  I was about to pack up and drift 35 
off to get something out before deadline when everything happened at once.   36 
 37 
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During the D-Myt broadcast, I had noticed an image of Whitney flash over the 1 
livestream a couple of times.  These brief videos looked computer generated, like an image that 2 
might pop up to entice you to buy something if you were looking at a particular shopping site.  I 3 
used to get similar inspirational videos when I tried to leave messages for Whitney through the 4 
D-Myt website.  Those videos were obviously generated by a bot in response to some triggering 5 
word in my message. 6 

 7 
Each time, the image seemed to be talking, but I couldn’t hear what was being said over 8 

the speakers and the crowd.  About thirty seconds before Everett jumped up on the statue, the 9 
image appeared again and shouted something indistinct.  It happened so fast, I couldn’t make 10 
out what was said and then, poof, it was gone.  Then I saw Everett shove something into 11 
Smithson’s hands, bend over quickly and then jump up by the statue.  Britt looked stunned and 12 
even from a distance I could tell Smithson was shaking. I think that Everett’s actions took Britt 13 
totally by surprise.  When Everett straightened up on the pedestal, the sledgehammer used to 14 
strike the statue was already in Wesley’s hands.  If Detective Brandburg thinks that I said 15 
something different at the scene, then the officer misunderstood what I said during the chaos 16 
after the event. 17 
 18 
 Most of the crowd took off like a shot, but I moved up to get some stills of Dell Hubbard 19 
bleeding on the ground.  Those pictures came out really clear and we led with them on page 20 
one of the next publication day.  I stayed and talked to the officers after the event and showed 21 
Brandburg my video.  I was going to try to get a comment from Smithson, but Britt was 22 
nowhere to be found.  And Smithson wouldn’t take questions at the press conference the next 23 
day, when D-Myt emphatically denied any contact or involvement with Everett.  Britt made it 24 
sound like Smithson had never even met or spoken to Everett, but I couldn’t get clarification on 25 
that or any other point.  26 
 27 
 At first, I resented receiving a subpoena to testify in this case – freedom of the press and 28 
journalistic integrity and all that.  But I was assured that I would not be asked to divulge 29 
anything other than what my paper has already printed or that I had discussed with the police 30 
on the scene.  My only regret is that now I won’t be assigned to handle our coverage of the 31 
trial, since that would be a conflict of interest.  With the high-powered legal teams that each 32 
side has assembled, it’ll be a great story. 33 
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EXHIBIT 1 
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EXHIBIT 2 

EXCERPTS – D-MYT WEBSITE PAGES 

 

Words and phrases placed in [ ] by Detective Brandburg denote changes or additions to the 
original quotations. 

 

From – “About Us” 

 

To paraphrase Dr. King, the purpose of [any D-Myt] direct action program 
is to create a situation so crisis packed that it will inevitably open the door 
to [a monument’s removal]. We know through [the] painful experience [of 
history] that freedom [from these symbols] is never voluntarily given by 
the oppressor; it must be demanded by the oppressed.  [The demand may 
be reasoned and soft-spoken, or loud and aggressive, BUT EITHER WAY 
THE DEMAND MUST BE MET!] 

 

 *   *   *  

“No sophistry, no jugglery in figures, can explain away the evidence that 
the skeletons in many villages present to the naked eye.” Gandhi saw what 
was hidden behind the statues and he knew what to do about it. [“The 
curtain over the skeletons must be torn down, ripped from its hanger if 
necessary, to expose the truth.”]  That is why Debunking Mythstory exists.  
 
 *   *   * 

Like Rosa Parks, we are tired of giving in. [Beginning NOW], we are 
starting a [hopefully] bloodless revolution of thought and spirit.  We 
cannot paint the system blacker than [the injustice that actually exists]. 
All we need do is to show the people the way to destroy it. That way is 
self-purification. [Note:  These lines are unattributed quotes from Gandhi’s article in 
Young India following his arrest for sedition, 1921] 
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From – “Our Mission” 

We have one goal, one overriding 
purpose for our existence as an 
organization – the removal of all 
statues and monuments from public 
spaces, period.  [“These objects of public 
veneration and adoration] are a baby-
house made of blocks”.   

The time for these baby-houses to be 
knocked down and swept away by the 
adults among us has long since passed.  
We can only clearly examine the 
crimes of those in power, the 
injustices of history, when we throw 
these toys in the garbage.  Anyone 
defending the blockhouses when they 
are invaded and destroyed must be 
swept aside as well.  

 

From – “Events/Activities” 

 

June 15, 2019 --  D-Myt Founders Rally – Columbus, Ohio 

   SPEAKER:  Tracy Whitney – ENERGETIC TANGO! 
 
July 18, 2019 --  HARTFORD, CONNECTICUT – CLEAR THE COURTHOUSE EVENT 

   TEAR THE BLOCKHOUSES DOWN – DANCE THE E.T.!!! 

Aug. 1, 2019 –  Statue Removal Protest – Sydney, Australia 

   BE PREPARED – HE COMES DOWN TODAY!  

Aug. 22, 2019 --  Baby-house Block Bash – Helena, Montana 

   ENERGETIC TANGO – LISTEN FOR THE SIGNALS! 

Sept. 16, 2019 -- It’s Fall -- Monuments Fall!  -- Barryton, Washington 

   KEEP PUSHING ON THE BABY-HOUSE  
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From – “What Members and Chapters Can Do” 

“Let your life be a counter-friction to stop the machine.”  -- Thoreau 

Pay your dues on time.  Help keep the movement strong. 

Report all events, strategies and tactics to the main office. 

Publicize your events and seek maximum press coverage of any public 
activities.  Do NOT disclose our private plans and discussions. 

Constantly contact local officials, day and night, through all methods of 
communication.  Never let them forget that we are watching, that we will 
not forget our cause.  But accept the fact that they will resist weakening 
their order, so we must in turn resist their reaction.  

“Sabotage [is] a mighty force as a revolutionary tactic against…repressive 
forces…” –- Walker C. Smith.  Sabotage the efforts of municipal 
government to ignore you, through petitions, litigation and other methods. 

Use all lawful means to achieve our goals.  “Nonviolence is a good policy 
when the conditions permit.  Nonviolence [and obedience to law and 
process] are [not moral principles but strategies.”]  And as Nelson 
Mandela once observed, “there is no moral goodness in using an 
ineffective weapon.”  So please use every strategy effectively! 
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EXHIBIT 3 

 

WANTED 
ALTON BERRY’S STATUE TAKEN DOWN! 

BARRYTON, WASHINGTON – BY ANY MEANS NECESSARY 

D-MYT MEMBERS – DO YOUR DUTY! --  E.T. 

 

 

57



EXHIBIT 4 
 

 
 
From: WeslE@-j-mail.com 
To: TWhitney@-d-myt.org 
Date: 09/14/19 4:48PM 
RE:  RE:  Subject: Upcoming Events 
  
 Thanks for the pep talk.  I’ll won’t lose my nerve when the time comes.  Waiting for the day 
when the blocks can go tumbling. 
 
 
From: TWhitney@-d-myt.org 
To: WeslE@-j-mail.com 
Date: 09/14/19 2:32PM 
RE:  Subject: Upcoming Events 
  
 The last thing you want to do now is lose heart.  Who cares what Grimm and the Mayor’s city 
council lackeys think?  We weren’t counting on them to do the right thing – quite the opposite.  
Now we have the justification for action we need in the eyes of your town.  
Have patience to win and be willing to sacrifice yourself and others, if necessary.  Just be ready for 
anything on Monday.  Keep your eyes/ears open.  The crowd will be with us and time may be right.   If 
we press our advantage aggressively, things may come down the result we desire!  Good luck. 

 

From: WeslE@-j-mail.com 
To: TWhitney@-d-myt.org 
Date: 09/14/19 4:07AM 
Subject: Upcoming Events 
  
 Haven’t been able to sleep, I’m so angry w/City Hall.  How could they reject our proposal w/o 1 
dissenting vote?  I don’t know how much longer we can keep doing what we are doing when 
nothing ever seems to change.  Like Malcolm X said, “Nonviolence is fine as long as it works.”  
Nothing seems to be working.  What is the point of the protest on Monday?   
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From: WeslE@-j-mail.com 
To: TWhitney@-d-myt.org 
Date: 09/06/19 5:11PM 
RE:  RE:  RE: City Council & Beyond 
  
Sorry I forgot.  I’ll contact you after the vote.  
 
 
From: TWhitney@-d-myt.org 
To: WeslE@-j-mail.com 
Date: 09/06/19 4:32PM 
RE:  RE: City Council & Beyond 
  
Told you before, don’t use that phrase in any public email or communication to me.  I hate it!    
Delete messages after you read them.  Let’s hope the council’s vote takes care of the issue – 
although I doubt it.  
 
From: WeslE@-j-mail.com 
To: TWhitney@-d-myt.org 
Date: 09/06/19 4:05PM 
RE: City Council & Beyond 
  
In a weird way, hope they vote us down.  Would like things to move quickly and be more 
energetic, Tango, if you know what I mean. 
 
From: TWhitney@-d-myt.org 
To: WeslE@-j-mail.com 
Date: 09/06/19 1:38PM 
Subject:  City Council & Beyond 
  
Attached are some materials for the public portion of the city council session.  Scripts for 
multiple people, each addressing different aspects.  May be 2 thorough, but we want them to 
look ignorant if they turn us down.  Let me know if questions – tell Smithson I want it all used. 
Will check with Britt and you next week on future actions. 
 
 
 
From: TWhitney@-d-myt.org 
To: WeslE@-j-mail.com 
Date: 08/20/19 11:39AM 
Subject:  Monday 
  
Just wanted to say thanx for the back-stage work you did for event yesterday.  Know it is 
frustrating to hang back and watch speeches, but won’t be much longer.  Time for talk is almost 
over and once time for action begins, you’ll be in the forefront.  Save your energy for that day. 
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From: WeslE@-j-mail.com 
To: TWhitney@-d-myt.org 
Date: 03/08/19 7:02PM 
RE:  Barryton Statue Removal Project 
 
Glad to be part of the inner circle and honored to work with you.  Just let me know what needs to 
be done, no matter what it is.  I’m up for anything and will listen for your signal as agreed. 
 
 
From: TWhitney@-d-myt.org 
To: WeslE@-j-mail.com 
Date: 03/08/19 5:15PM 
Subject:  Barryton Statue Removal Project 
  
Britt Smithson mentioned you would contact me and introduce yourself.  Heard good things 
about your commitment to the cause.  Follow Smithson lead – I instruct only one or two in each 
chapter so no mixed signals.  Use encrypted channel for tactic talk.  Retention in head when 
possible. Welcome aboard! 
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EXHIBIT 5 

 

August 19, 2019 

 

 

 

 

 

 

             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             

Couple Barryites in 
crowd 2day – shut em 

up but quick 

Not too hard I hope – but 
gotta do what U gotta do 

Push or 2 was enough 
– mouthy wimps 

backed down! 

Good – cant let that type take 
us off message 

READY FOR MORE 
ACTION 
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September 15, 2019 

 

 

 READY TO BRING THE 
HAMMER DOWN 

TOMORROW? 

BORN READY! 

Great – just make sure it’s  
right.  Then wow them 

with your words! 

I’ll be listening – you 
should too! 

See you then.  Say the 
words – ET, ET, ET! 

62



EXHIBIT 6 

 

April, 2019 

 

The Honorable Merrill Grimm 
Barryton City Mayor 
Barryton, WA  
 
   Re: Removal and Destruction of Alton Barry Statue 
 
Dear Mayor Grimm: 
 
Please be advised that my organization, Debunking Mythstory International, has investigated the 
continued maintenance of an offensive statue of Alton Barry on your city’s public property.  As 
you have now been advised by members of our local affiliate, these expenditures are a waste of 
taxpayer funds and an affront to the citizens of your community.  As a direct descendant of this 
robber-baron, your authorization of these exorbitant costs is especially concerning.  
 
It is our position that this misplaced monument should be removed from view immediately and 
promptly destroyed, to assure that it will not be resurrected in the future.  Even if no additional 
funds were spent on this statue, honoring a person of such low moral character is not appropriate.  
Retention of objects of veneration to the oppressors of one era only enhances the sting of modern 
oppression.  
 
We demand that you present this proposal to the City Council and seek their quick approval of 
our proposal.  Immediate compliance will avoid any unpleasant consequences for Barryton, its 
facilities and its employees. Your prompt attention to this matter is expected.  
 
Sincerely, 
 
DEBUNKING MYTHSTORY INT. 
 
 
 
Tracy Whitney 
President  
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PRETRIAL MOTION 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
 

IN AND FOR THE COUNTY OF PINE 
 
STATE OF WASHINGTON,  ) 
     ) 

 Plaintiff, )  Case No. SPRT-12-15-1791 
     ) 
 vs.    ) MOTION TO EXCLUDE 
     ) HEARSAY EVIDENCE 
TRACY WHITNEY,    )  
     ) 

 Defendant. )  

COMES NOW the defendant, Tracy Whitney, by and through defense 

counsel, and moves the court for an order excluding all evidence of the statements 

allegedly made by Britt Smithson on or about August 22, 2019, during a video 

conference with the defendant, Wesley Everett and others.  The statements should 

be excluded as hearsay, pursuant to Evidence Rules 801 and 802. 

Dated this 23rd day of October, 2020.     

 
 
    BY:   /s/____________________________ 

        Attorney for Defendant 
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RESEARCH MATERIALS FOR PRETRIAL MOTION 

ER 801:  The following definitions apply under this article:  

(a) Statement. A "statement" is an oral or written assertion or nonverbal conduct of a person, if 
it is intended by the person as an assertion. 

(b) Declarant. A "declarant" is a person who makes a statement.  

(c) Hearsay. "Hearsay" is a statement, other than one made by the declarant while testifying at 
the trial or hearing, offered in evidence to prove the truth of the matter asserted. 

(d) Statements which are not hearsay -- A statement is not hearsay if: 

(2) Admission by a party-opponent. The statement is offered against a party and is  
(A) the party's own statement in either an individual or a representative capacity, or  
(B) a statement of which the party has manifested an adoption or belief in its truth, or 
(C) a statement by a person authorized by the party to make a statement concerning the 
subject, or  
(D) a statement by the party's agent or servant concerning a matter within the scope of 
the agency or employment, made during the existence of the relationship, or 
(E) a statement by a coconspirator of a party during the course and in furtherance of the 
conspiracy. 
 

ER 802:   Hearsay is not admissible, except as provided by these rules. 

* * * 

State v Neslund, 50 Wn. App. 531 (Court of Appeals, Division 1, 1988): 

[Prosecution for murder of defendant’s husband, whose body was never found.  Conviction 
affirmed on appeal] 

Neslund next contends that the trial court erred in admitting portions of her brother Paul 
Meyers' testimony recounting conversations he overheard between Neslund and their brother 
Robert Meyers. The substance of the conversations was Robert's graphic account of how Rolf 
Neslund was killed....The trial court permitted the testimony as an "adoptive admission" by 
silence pursuant to ER 801(d)(2)(ii). On appeal, Neslund argues that there was an insufficient 
evidentiary foundation to establish that she heard or understood Robert's allegedly 
incriminating comments and that, consequently, her silence cannot be construed as 
acquiescence. 
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ER 801(d)(2)(ii) provides that an admission by a party-opponent is not hearsay if it is offered 
against a party and is "a statement of which he has manifested his adoption or belief in its truth 
. . ." Adoption of ER 801(d)(2)(ii) did not substantially change the long-standing law in 
Washington that “when a statement is made in the presence and hearing of an accused that is 
accusatory or incriminating in character, and such statement is not denied, contradicted, or 
objected to by him, both the statement and fact of his failure to deny, contradict, or object are 
admissible [in] a criminal trial as evidence of his acquiescence in its truth.” State v. Redwine, 23 
Wn.2d 467, 470, (1945).  

A party-opponent may manifest adoption of a statement in words or gestures. See, e.g., State v. 
Lounsbery, 74 Wn.2d 659, 445 P.2d 1017 (1968) (defendant in indecent liberties case failed to 
deny accusation, visited psychologist as required by victim's mother, and complained he was 
being persecuted for "one mistake"); State v. Studebaker, 67 Wn.2d 980, 410 P.2d 913 (1966) 
(inference of admission of guilt raised by defendant's lack of indignation and his answers when 
father of indecent liberties victim told defendant to stay out of town); State v. Anderson, 44 
Wn. App. 644, 723 P.2d 464 (1986), (defendant manifested adoption of statement by nodding 
head "yes"). 

A party can also manifest adoption of a statement by complete silence. See, e.g., State v. 
Pisauro, 14 Wn. App. 217, 540 P.2d 447 (1975) (admission by silence when witness asked 
whether guns offered for sale were stolen and defendant failed to reply); State v. Goodwin, 119 
Wash. 135, 204 P. 769 (1922) (statement by victim of explosion that defendant "did it" was type 
of accusation to which innocent person would reply). Because of the inherently equivocal 
nature of silence, however, such evidence must be received with caution. State v. Baruth, 47 
Wash. 283, 292, 91 P. 977 (1907). 

Silence constitutes an admission only if (1) the party-opponent heard the accusatory or 
incriminating statement and was mentally and physically able to respond; and (2) the 
statement and circumstances were such that it is reasonable to conclude the party-opponent 
would have responded had there been no intention to acquiesce. See State v. Goodwin, 
supra at 140-41; State v. Baruth, supra; R. Aronson, Evidence in Washington § VIII, at 20 (1986); 
5A K. Tegland, Wash. Prac., Evidence § 348 (2d ed. 1982). 

Appellate courts in this state have not explicated specific foundational requirements for 
adoptive admissions by silence. Federal courts, however, construing the identically worded 
federal rule, require a preliminary determination by the trial court that there are sufficient 
foundational facts from which the jury reasonably could conclude that the defendant actually 
heard, understood, and acquiesced in the statement. The circumstances must also be such that 
"an innocent defendant would normally be induced to respond." 

In the instant case, the trial court followed the federal approach. Prior to ruling, the trial court 
listened to Paul Meyers' proposed testimony outside the jury's presence. The trial court then 
found that the overheard statements were incriminating, made within Neslund's presence and 
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hearing, and were of a kind "to which an innocent person in the situation of the defendant 
would reply." 

Neslund maintains that there is no evidence from which to infer that she heard or understood 
Robert's alleged remarks and that her silence therefore cannot imply acquiescence. As the 
appellant notes, Paul Meyers was unable to specify the date on which the conversations 
occurred, and he could not attribute any statement to a particular speaker. He was unsure of 
the number of conversations and whether a friend had been present in addition to Neslund and 
Robert. Meyers related, however, that he overheard the conversation from an adjoining 
bedroom with the door open and that he "could hear plain the talk from the bar . . ."   

Meyers' testimony that he heard Neslund and Robert participate in a detailed conversation 
…was sufficient to support a finding that Neslund heard and understood the incriminating 
statements and that she had the ability to, but did not, deny the account… The graphic account 
was also of such a nature that it would be reasonable to conclude, given the informal and 
noncustodial atmosphere, that an innocent person would have responded had there been no 
intention to acquiesce. 

*  *  * 

State v McCaughey, 14 Wn. App. 326 (Court of Appeals, Division 2, 1975): 

Steven Lee McCaughey appeals from an order denying his motion in arrest of judgment or, in 
the alternative, for new trial following his conviction of grand larceny (possession of stolen 
merchandise). He contends (1) the evidence is insufficient to support the jury's verdict, [and] (2) 
statements made by a coarrestee should not have been presented to the jury, … We agree that 
some of the evidence was improperly presented to the jury. The remainder is insufficient to 
support the jury's verdict. Accordingly, we reverse with direction to dismiss the charge. 

In the early morning hours of September 25, 1974, the defendant and another young man, who 
identified himself as Michael Orson, were accosted by a deputy sheriff as they lay sleeping 5 to 
10 feet from a station wagon that was parked, partially off a side road, 150 yards from 
Interstate 5, the freeway which joins Portland and Seattle. The deputy aroused them and asked 
where they had come from. Orson responded, "California." Defendant remained silent. Orson 
identified himself as the owner of the vehicle. A license check indicated the plates had been 
issued to another vehicle. Both men were arrested.  

An inventory of the station wagon revealed factory-packaged stereo equipment. The deputy 
asked the two men where the stereo equipment came from. Orson stated that he purchased it 
from several locations in Oregon. Upon further inquiry, Orson indicated that it came from their 
stereo equipment shop in California. Defendant's only response was to nod his head each time 
Orson spoke. At the pretrial confession hearing the trial court found that the defendant 
"nodded his head in apparent agreement" to both of Orson's statements. Subsequent 
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investigation revealed that the stereo equipment had been stolen 2 days previously from a 
store in Portland. 

We hold first that Orson's prearrest statement should not have been admitted in Steven 
McCaughey's trial. The deputy sheriff testified: "I asked them where they had come from, and 
he [Orson] said, 'California.'" McCaughey was under no obligation to respond to Orson's 
statement unless it was accusatory or incriminatory. State v. Lounsbery, 74 Wn.2d 659, 445 
P.2d 1017 (1968). We find it was neither. Orson's statement did not accuse the defendant of a 
crime, nor did it purport to involve or inculpate him in the commission of a crime. Orson's 
statement did not require any counter response from McCaughey. His silence should not be 
interpreted as a tacit acquiescence in the truth of the statement. The deputy sheriff's recitation 
of Orson's statement was not admissible in this defendant's trial to prove the statement's truth. 

Orson's post-arrest statements, however, must be considered in view of the defendant's 
positive reaction to them. The record amply supports the trial court's determination that 
McCaughey nodded his head in apparent agreement to Orson's two statements as to the origin 
of the stereo equipment. Accordingly, the defendant adopted Orson's statements as his own. 
Those two statements were admissible through the deputy's testimony as though the 
defendant had uttered them himself. 

* * * 

State v. Hill, 6 Wn. App. 2d 629 (Court of Appeals, Division 1, 2018) 

A jury convicted Frederick Kenneth Hill III of domestic violence burglary in the first degree, 
unlawful imprisonment, and assault in the fourth degree of F.V.-L. Hill seeks reversal, arguing 
the court erred in admitting text messages as adoptive admissions. Because his response to the 
text messages does not manifest an adoption or belief in the truth of the accusatory 
statements, insufficient facts supported admission of the text message exchange....However, 
because admission of the text messages did not within reasonable probabilities materially 
affect the outcome of the trial, we affirm the jury convictions. 

Hill and F.V.-L. were involved in an on-again, off-again romantic relationship. On July 14, 2014, 
F.V.-L. called 911 to report Hill assaulted her…The State filed a pretrial motion to admit a 
transcript of a text message exchange F.V.-L. initiated with Hill on April 1, 2015. During the text 
message exchange, F.V.-L. makes accusatory statements. [The trial court admitted the 
transcript]. 

Hill contends the court erred in admitting the April 1, 2015 hearsay text messages as adoptive 
admissions under ER 801(d)(2)(ii)… “Hearsay” is an out-of-court statement of the declarant 
offered to prove the truth of the matter asserted. ER 801(c). Hearsay is not admissible except as 
otherwise provided by the rules of evidence. ER 802. Under ER 801(d)(2)(ii), “Admission by 
Party-Opponent,” an out-of-court “statement is not hearsay if … [t]he statement is offered 
against a party and is … a statement of which the party has manifested an adoption or belief in 
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its truth.” Adoptive admissions are, by their very nature, attributed to the other party, “even 
though couched in the words of a third person.” 

A party can manifest adoption of a statement by words or gestures…A party can also manifest 
adoption of a statement by complete silence or acquiescence…Because of the inherently 
equivocal nature of silence, “such evidence must be received with caution.” Silence constitutes 
an adoptive admission only if (1) the party-opponent heard the accusatory statement or 
incriminating statement, (2) the party-opponent was able to respond, and (3) the circumstances 
were such that it is reasonable to conclude the party-opponent “would have responded had 
there been no intention to acquiesce.” … “The circumstances must also be such that ‘an 
innocent defendant would normally be induced to respond.’” 

Under Neslund, the trial court must make a preliminary determination that “there are sufficient 
foundational facts from which the jury reasonably could conclude that the defendant actually 
heard, understood, and acquiesced in the statement.”…“[T]he jury is primarily responsible for 
determining ‘whether in the light of all the surrounding facts, the defendant actually heard, 
understood, and acquiesced in the statement.’”… The trial court should not submit a proffered 
adoptive admission by silence to the jury unless there are sufficient facts to conclude the party 
heard, understood, and “did accede to the accusatory statement.” 

On April 1, 2015, approximately four months before the State filed charges against Hill on 
August 6, 2015, F.V.-L. sent a text message to Hill. F.V.-L. and Hill engaged in the following text 
message exchange: 

[F.V.-L.] Listen to that song 

[Hill] We do need to talk and I will listen to that song 

[F.V.-L.] No we don't Kenny 

[Hill] When u wanted to talk u listen its your turn!!!! 

[F.V.-L.] I don't want … to … I've heard enough lies, we're cool 

[Hill] So the only one [t]hat can express them self is u? 

[F.V.-L.] Yes, last time I saw you … you pulled my hair for 3 hours and explained how you felt 
and I was not able to say anything but pee on myself, so yeah 

[Hill] U said lets be adults so lets do that 

[Hill] Just talk mess and instangate [sic] 
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[The hair-pulling incident refers to the charged crimes.] The [trial] court found, “[T]he 
defendant was mentally, physically, and able to respond. The shortness between the short 
period of time between the actual message and the response suggest that the defendant was 
able to and actually did respond.” The court concluded, “I think that this is accusatory, 
incriminating, and under ordinary circumstances, it would be denied, contradicted, or objected 
to by words, gesture, or silence.” The court ruled, “It is reasonable under the circumstances to 
conclude that [Hill] under ordinary circumstances, or a reasonable person, would challenge 
those kinds of accusations.” 

Here, the text message transcript shows Hill received and responded to the text messages F.V.-
L. sent and did not agree with the accusatory text message statements she made. The question 
is whether there were sufficient facts from which a jury could conclude Hill acquiesced or 
acceded in the truth of the statements. On appeal, the State characterizes the responses as 
“deflection.” The State claims that under the circumstances, “deflection” is acquiescence 
because Hill did not disagree with, deny, contradict, or object to the statements. We disagree. 

First, as Hill points out, deflection is not the same as acquiescence. To “deflect” means “to turn 
aside: deviate from a straight line or from a position, course, or direction.” WEBSTER'S THIRD NEW 
INTERNATIONAL DICTIONARY 592 (2002). To “acquiesce” means “to accept or comply tacitly or 
passively: accept as inevitable or indisputable.” WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY at 
18. Second, unlike in Neslund, Hill responds to the accusatory text messages and does not 
acquiesce or accede to the assertions. Third, the circumstances presented by text message 
communication is different. Although text messages have much in common with other means 
of communication, it is “a unique form of communication” that is a truncated, “raw and 
immediate” means of communication…Text messages tend to be short, informal 
communications that may not directly respond; often “contain only a few words”; and are 
frequently comprised of colloquial abbreviations and acronyms…We conclude the trial court 
abused its discretion in ruling there were sufficient foundational facts from which a jury could 
conclude Hill acquiesced or acceded to the accusatory text message statements.  

* * * 

State v Rupe, 101 Wn. 2d 664 (Washington Supreme Court, 1984): 

[Conviction for aggravated murder affirmed.  The Court rejected numerous challenges, 
including the following]: 

The next evidentiary error alleged in this case relates to the testimony of two individuals who 
saw defendant at a conference the weekend following the murders. Officer Dale W. Mattson, a 
deputy sheriff for Mason County, testified that he had a conversation with defendant. Mattson 
told defendant that he resembled the police description of a suspect in the murders. Officer 
Mattson then testified to Rupe's reaction. He stated that "[h]e [defendant] stammered a bit. I 
felt I offended him." Report of Proceedings, at 1352. Another law enforcement officer, who was 
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also present during this conversation, testified that defendant stammered and looked surprised 
when informed of the resemblance. 

Defendant makes two arguments in support of his position that this evidence is inadmissible. 
He contends first that the evidence is irrelevant. We disagree. Defendant's apparent 
embarrassment when told that he resembled a murderer is relevant, as the evidence has some 
tendency to increase the probability of defendant's guilt. It is unlikely that an innocent party 
would react in such a way. 

Defendant next argues that the evidence was inadmissible hearsay. This argument is without 
merit. Hearsay is an out-of-court statement offered to prove the truth of the matter asserted. 
ER 801(c). This evidence was not offered to prove the truth of the matter asserted and thus was 
not hearsay. Furthermore, the evidence also would be excepted from the hearsay rule as an 
admission by the defendant. See ER 801(d)(1)(i). 

* * * 

State v Israel, 113 Wn. App. 243 (Court of Appeals, Division 1, 2002): 

David Israel and Willie King challenge their convictions arising out of a string of home-invasion 
robberies that occurred in the early 1990s… In the 1999 joint trial, the State alleged that King 
and two other men engaged in a number of home-invasion robberies and then sold jewelry 
taken from those homes to Israel at his pawnshop. The State alleged that Israel knew about the 
robberies, assured the robbers that the police would not be involved, asked for specific items 
from them, and gave them directions on one occasion to the house of family friends who he 
knew had expensive jewelry. At trial, Israel claimed that he did not know the jewelry was stolen 
until one of the robbers threatened to harm him and his family when he tried to refuse to buy 
the jewelry. According to Israel, he did not knowingly buy stolen jewelry after that, but he did 
eventually pay one of the men to leave him alone. The jury convicted Israel and King as 
charged. [Convictions were affirmed on this issue]. 

[State witness] Dorman testified that he participated in seven of the eight home-invasion 
robberies with Bryant…The first robbery to which Dorman testified occurred in Longview on 
October 23, 1993. Dorman, Bryant, and King drove to a house that Bryant had selected 
previously. King stayed in the car while Dorman and Bryant robbed the family inside. After the 
Longview robbery, Dorman testified that he and Bryant went to a bar in Lynnwood, where 
Israel paid cash for the jewelry. Dorman did not talk to Israel or hear what he and Bryant said to 
each other at that meeting. 

Dorman testified that on November 5, 1993, he, Bryant, and King robbed a house in Everett. 
King was the "lookout," while Dorman and Bryant tackled a man coming out of the house, took 
him back inside, and subdued the family. They ransacked the house and took a number of 
items, including jewelry. 
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Dorman testified that he first met Israel after the Everett robbery, when he and Bryant went to 
Israel's pawnshop and sold him the jewelry taken in that robbery. They went to Israel's Pawn-X-
Change (hereafter PXC) store in Lynnwood. He and Bryant negotiated a price for the jewelry in 
Israel's office in the back of the shop. According to Dorman, Israel told him that the others 
working at the store "had nothing to do with it and were not to have anything to do with it." 

During the 1999 trial, Dorman testified, over objection, to statements Bryant made to him that 
incriminated Israel and King. The trial court concluded that the statements were admissible as 
statements of a coconspirator in furtherance of the conspiracy. Israel and King both argue that 
the statements were hearsay because they were not made in furtherance of the conspiracy. 

Although hearsay is generally inadmissible, ER 801(d)(2)-(v) excludes from the definition of 
hearsay any "statement by a coconspirator of a party during the course and in furtherance of 
the conspiracy." At issue is whether Bryant's statements to Dorman were "in furtherance" of 
the conspiracy and therefore admissible under the rule.   

Courts generally interpret the "in furtherance" requirement broadly. A statement meant to 
induce further participation in the conspiracy or to inform a coconspirator about the status of 
the conspiracy is sufficient. See United States v. Herrero, 893 F.2d 1512 (7th Cir. 1990) (listing 
examples of furtherance including, inter alia, "statements made to keep coconspirators advised 
as to the progress of the conspiracy"); United States v. Miller, 664 F.2d 94 (5th Cir. 1981) 
("'Puffing, boasts, and other conversation…are admissible when used by the declarant to obtain 
the confidence of one involved in the conspiracy.'"). 

On the other hand, casual, retrospective statements about past events do not fall within the 
coconspirator exception because they do not further the conspiracy. State v. Baruso, 72 Wn. 
App. 603, 615, 865 P.2d 512 (1993) (citing State v. Anderson, 41 Wn. App. 85, 105, 702 P.2d 481 
(1985), rev'd in part on other grounds, 107 Wn.2d 745, 733 P.2d 517 (1987)). But statements 
relating past events are admissible under the rule as long as they facilitate the criminal activity 
of the conspiracy. Baruso, 72 Wn. App. at 615 (holding statements furthered conspiracy 
because witness testified they were "veiled threats" to encourage witness to cooperate with 
the conspiracy); Anderson, 41 Wn. App. at 92, n.2, 105 (statements regarding past shootings 
held to be in furtherance of conspiracy because directed at frightening witness; but statements 
to other witness regarding same shootings not in furtherance of conspiracy because they "were 
nothing more than casual, retrospective comments made in conversation about past events"). 

In this case, Dorman testified that he was in California from mid-November to the end of 
December 1993. When he returned, he met with Bryant and King. Bryant told him he and King 
had committed a robbery on Mercer Island and "scored" a lot of cash and jewelry. He showed 
Dorman a roll of money, gave him a few hundred dollars from it, and said the money was from 
the robbery. Bryant said he had gotten the tip for the robbery from Israel. Dorman further 
testified that the fact Israel had given them a tip was important because he and Bryant 
previously had been trying to find more profitable robberies by asking Israel where to go. To 
Dorman, the information signified that "we were moving in that direction" of "[g]etting better 
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scores, more information about robberies, or actually more profitable robberies." Dorman also 
testified that he went to California to get away from his criminal lifestyle, but after he returned 
from California, he participated in two more robberies.  

Under these facts, the trial court properly ruled that the statements were made in furtherance 
of the conspiracy. Israel argues that there was no evidence to show that Bryant's statements 
were intended to induce Dorman's continued participation in the conspiracy. Israel argues that 
the trial court erred by focusing on the significance of the statement to Dorman rather than 
Bryant's intent in making the statement. Because there was no direct evidence of Bryant's 
intent, Israel argues that the "in furtherance" requirement was not met. It is true that Bryant 
did not explicitly articulate that he was making the statement to induce Dorman's further 
participation in robberies. But such intent can be inferred from the circumstances of the above 
encounter…Further, even if the evidence was insufficient to show Bryant was coaxing Dorman 
back into the conspiracy, it was certainly sufficient to support the trial court's conclusion that 
the statement was made to advise Dorman of the conspiracy's progress and to let Dorman 
know that the conspiracy was still operating.  

* * * 

State v Baruso, 72 Wn. App. 603 (Court of Appeals, Division 1, 1993): 

The appellant, Constantine Baruso, appeals his conviction for aggravated murder in the first 
degree…Two members of the cannery workers union …were fatally shot at the union hall on 
June 1, 1981. Viernes died at the scene, and Domingo survived long enough to identify the 
perpetrators, Jim Ramil and Ben Guloy. Ramil and Guloy were members of a gang known as the 
Tulisan, which gang was involved in illegal gambling activities. Ramil and Guloy were tried and 
convicted for the murders. The leader of the Tulisan, Tony Dictado, was also tried and convicted 
for his participation in the murders.  

Baruso was the president of the cannery union… Baruso was charged with two counts of first 
degree aggravated murder on September 5, 1990. The State pursued two theories at trial: (1) 
the murders were part of a Tulisan gambling conspiracy, and (2) the murders were encouraged 
as part of a larger international conspiracy involving members of the Marcos family. 

At trial, Robert San Pablo, the Alaska cannery foreman, testified for the State. San Pablo related 
statements made by Boy Peli, a Tulisan member, after the killings in June 1981. Boy Peli had 
been dispatched to the Alaska cannery after the killings. Over the objection of defense counsel, 
San Pablo testified that Boy Peli had conveyed threats from Dictado toward San Pablo in an 
effort to coerce a cut of gambling proceeds for Dictado. Boy Peli also told San Pablo that Ramil 
and Guloy were responsible for the murders of Viernes and Domingo and that Baruso had 
solicited Dictado to accomplish the murders for the sum of $ 5,000.  

Baruso contends the trial court erred by allowing Robert San Pablo to testify to the hearsay 
statements of Boy Peli. The hearsay statements of a coconspirator are admissible under ER 
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801(d)(2)(v) … Before admitting coconspirator statements under this rule, the trial court must 
make an independent determination that a conspiracy existed and that the defendant is a 
member of the conspiracy. Baruso concedes that sufficient evidence supports a finding that 
Baruso was involved in a limited conspiracy with Dictado to murder Viernes and Domingo. 
Baruso argues, however, that the conspiracy ended when the murders were accomplished. The 
State argues the conspiracy was actually a broader gambling conspiracy, and the killings were 
evidence that the Tulisan would use deadly force and threats to accomplish its goals. 

Baruso argues that the State cannot use the gambling conspiracy as a basis for admitting the 
statements because (1) the information states that the killings were pursuant to an agreement, 
and (2) the conspiracy extended outside the charging period, May 1, 1981, to June 1, 1981. 
[But] we find unpersuasive Baruso's contention that the State is precluded from presenting its 
gambling conspiracy theory because he had inadequate notice of it.  

Baruso also argues Boy Peli's statements were not made during the course of the conspiracy 
because the conspiracy to commit murder had ended. The evidence at trial, however, indicated 
that the scope of the gambling conspiracy was much broader and that the murders were 
committed to further the ends of the gambling organization which was to expand its activities 
to Alaska.  

Baruso also argues that the comments were not made in furtherance of the conspiracy, but 
were merely recitations of past events. Casual, retrospective statements about past events do 
not fall within the coconspirator exception…However, the "in furtherance" requirement has 
been broadly construed and statements relating to past events have been found admissible if 
they facilitate the criminal activity of the conspiracy. Here, San Pablo testified that the 
statements were veiled threats to encourage him to pay a cut of the gambling proceeds from 
the Alaska cannery to Baruso and Dictado.  

* * * 

State v Anderson, 41 Wn. App 85 (Court of Appeals, Division 2, 1987): 

[In consolidated appeals, Anderson and Stratton challenged their convictions on multiple 
counts of aggravated first degree murder and first degree assault]. We are satisfied that 
Anderson was entitled to a severance because certain coconspirators' extrajudicial statements 
not in furtherance of the conspiracy were improperly admitted in evidence…We 
therefore…reverse as to Anderson and remand for a new trial. 

The genesis of this case was a contract killing in Thurston County… Hernandez agreed to pay 
Stratton to shoot and kill her husband. Denying involvement to the police, Hernandez 
eventually confided in Jim Hall, a bartender at the Yorktown Restaurant in Pierce County, 
detailing her husband's murder as well as a jewelry insurance scheme proposed by Stratton. 
Believing that Hall had told a third person about the contract murder and insurance scheme, 
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and fearing reprisals, Hernandez approached Stratton and told him of her conversations with 
Hall. 

Hernandez and White testified for the State. Although unable to identify Anderson as the 
masked gunman, Hernandez recalled that the gunman was of a size and build similar to 
Anderson. White did not witness the carnage at the Yorktown Restaurant. However, he 
testified that on that night at about 9 p.m., Anderson left the house -- which was shared by 
White, Anderson, Stratton and Stratton's girl friend -- carrying the black bag he had used on 
other occasions to carry pistols, gloves, a ski mask, wig and hat. Anderson returned shortly after 
White had heard of the Yorktown shootings on the 11 p.m. news broadcast. Anderson then sat 
and listened to a police scanner and appeared agitated… Over continuous objections 
Hernandez and White recounted statements made by Stratton that implicated Anderson as the 
Yorktown gunman.   

Anderson challenges the introduction of the out-of-court statements made by Stratton to 
Hernandez and White, and the conversation between Anderson and Stratton overheard by 
White which expressly implicate codefendant Anderson as the Yorktown gunman…He contends 
the statements were inadmissible hearsay and the Rules of Evidence creating an exception do 
not apply because: (1) the trial court did not find a prima facie conspiracy before admitting the 
declarations, and (2) the declarations were not in furtherance of the conspiracy. 

Washington adheres to the principle that statements and acts of coconspirators are admissible, 
after the State has established a prima facie case, made out by evidence independent of the 
proposed hearsay, that the conspiracy existed at the time the statements were made, and upon 
at least slight evidence of defendants' participation.  The statement must be made during the 
course and in furtherance of the conspiracy. United States v. Hamilton, 689 F.2d 1262 (6th Cir. 
1982) (federal rule requires statement be made with intent to further the conspiracy, not that it 
actually furthered it).  The proof required to satisfy admission is that which, in the opinion of 
the trial court, establishes or tends to establish the fact of the conspiracy…  

Turning to the case before us, it is undisputed that Stratton's declarations were introduced at 
trial for the truth of the matter asserted, that is, to identify Anderson as the Yorktown gunman 
and describe the carnage that occurred. The State's theory is that the statements were made 
during the course and in furtherance of a "common criminal scheme," between Anderson and 
Stratton, to commit an act (Yorktown) so shocking that Hernandez would be terrified into 
keeping silent about Stratton's involvement in her husband's murder and to persuade her to 
keep paying Stratton. 

We address first the argument that the trial court did not find a prima facie conspiracy before 
admitting the statements.  Prior to Hernandez testifying about the hearsay declarations, the 
court conducted a hearing outside the presence of the jury during which the court heard the 
hearsay and other evidence. Finding, on the record, a "common criminal scheme" amounting to 
a conspiracy in fact, the court admitted the statements. Likewise with White, the court heard 
the hearsay statements outside the jury's presence before admitting them into evidence. 
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The trial court should not consider the hearsay statements themselves in determining whether 
a prima facie showing of conspiracy exists. However, prior to the admission of the challenged 
statements here, the court had in the record other sufficient independent evidence to 
substantiate a prima facie case… Finding the requisite conspiracy in fact does not alone justify 
admission, however. The declarations must also be during the course and in furtherance of the 
conspiracy. Stratton's statements to Hernandez were directed toward the ongoing purpose of 
the venture, that is, to frighten her. These fall within the coconspirator exception. Stratton's 
statements to White, on the other hand, were nothing more than casual, retrospective 
comments made in conversation about past events. These do not fall within the coconspirator 
exception and are thus inadmissible hearsay declarations. The court erred in admitting 
Stratton's statements to White. 

* * * 

State v Miller, 35 Wn. App. 567 (Court of Appeals, Division 1, 1983): 

Chris Miller was convicted of conspiracy to commit first degree murder and attempted first 
degree murder. His appeal from the judgment entered on the verdicts raises questions about 
the trial court's rulings admitting testimony concerning statements made by Miller's alleged 
coconspirators and instructions on the law of conspiracy. We affirm. 

The facts concerning the attempted murder are that on the morning of March 16, 1981, Miller 
and Gene Moreau waylaid Dr. John Spry while he was driving to work in Whatcom County. The 
two men attacked Spry by driving alongside his truck in Moreau's automobile and firing at him 
with a shotgun, striking him in the head. 

The facts concerning the conspiracy to commit the murder are that in December of 1979, 
Moreau and his wife, Shirley (Spry's ex-wife), traveled to Whatcom County from their home in 
Montana to enable Shirley's children to visit Spry, their father. While the children were with 
their father, the Moreaus stayed at the home of a friend, Bonnie Goodwin. The Moreaus talked 
repeatedly with Goodwin of their dislike for Spry (who was engaged in constant child custody 
battles with Shirley) and their desire to have him killed, preferably by a hired killer who could 
ambush him on his way to work. The Moreaus repeated statements of this sort to Goodwin in 
several telephone conversations taking place between January 1980 and March 1981. 

The first question is whether the trial court erred by admitting into evidence Goodwin's 
testimony concerning the statements made by the Moreaus in December 1979, while visiting 
her home, regarding their plans to have Spry killed. Miller contends that the testimony was 
inadmissible hearsay… Goodwin's testimony regarding the Moreaus' statements was not 
hearsay because it was admitted to prove their "verbal acts" in forming the conspiracy. 

“In considering this question, we treat testimony by witnesses about statements made by [the 
alleged conspirators] themselves as part of the independent evidence of their participation in 
the conspiracy. Such statements by them are not received to establish the truth of what they 
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said, but to show their own verbal acts. A conspiracy is an agreement or understanding, express 
or implied, between the conspirators. The usual way in which people reach agreements or 
understandings is by the use of words, oral or written. Indeed, it is difficult to conceive of a 
conspiracy formed or carried forward without the use of any words”… The statements were 
admissible to show the Moreaus' involvement in the formation of the conspiracy.  

The next question is whether the trial court erred by admitting Goodwin's testimony regarding 
similar inculpatory statements made by the Moreaus over the telephone in January 1980 and 
later and by Gene in the Blaine cafe. Miller again claims that this testimony was inadmissible 
hearsay. The trial court ruled that the testimony was admissible pursuant to the coconspirator 
exception to the hearsay rule, ER 801(d)(2)(v), which provides:  “A statement is not hearsay if . . 
. [t]he statement is offered against a party and is . . . a statement by a coconspirator of a party 
during the course and in furtherance of the conspiracy.” 

Statements of a coconspirator are admissible after the State has established a prima facie case, 
made out by evidence independent of the hearsay, that the conspiracy existed at the time the 
statements were made. This evidence must establish the connection of both the declarant and 
the defendant to the conspiracy. 

Goodwin's testimony regarding statements made by the Moreaus after December 1979 was 
received into evidence after both her testimony regarding their December 1979 statements and 
evidence of Gene Moreau's testimony at an earlier separate trial which established Miller as 
the person firing at Spry. The trial court correctly ruled that a prima facie case establishing the 
existence of a conspiracy, of which Miller was a member, had been made out by this time and 
properly admitted the testimony pursuant to ER 801(d)(2)(v). 
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