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INTRODUCTION 

“This is an odd flyspeck of a case.” 

- Brigham City v. Stuart, 547 U. S. 398 (2006)[Stevens, concurring]

The word “flyspeck” has several meanings, all of them negative.  No one is anxious to 
see an original example of the term, the droppings of a common fly, soiling a counter or 
window pane.  Justice Stevens employs the word as a noun --to call something a flyspeck is to 
suggest that it is insignificant, not worthy of attention.  Often used in legal parlance as a verb, 
to flyspeck a legal document is to examine it in ridiculous detail, to scrutinize every minor 
phrase and comma as if it is loaded with major significance. 

But is that last meaning really a negative?  The participants in this year’s lawsuit might 
have been better off to closely review the documents related to their real estate purchases, 
before they chose to live within a few acres of one another.  Those documents were supposed 
to provide a better understanding of what each owner could (and could not) do on his or her 
property, to avoid the types of disputes that now plague the neighborhood like swarming flies. 

In William Golding’s Lord of the Flies, one of the characters notes that “We've got to 
have rules and obey them. After all, we're not savages.”  The struggle between communal rules 
and unrestrained action ends tragically in that novel.  Moonlight Estates has a similar problem – 
is happiness for their little society best achieved through personal liberty or through a system 
that restricts some of each person’s liberty for a common good.  

All of the parties here just want to enjoy the lifestyle each planned when they built a 
home out in rural Pine County.  They are not trying, as Grandma used to say, to make a blamed 
nuisance of themselves.  Should the court uphold each person’s right to do as they please on 
their own parcel and tell them to leave the neighbors alone?  Or is everyone freer if we have 
some restraints and boundaries, enforced through a system of law?  And will nature observe 
those boundaries and restraints? 

The solution is complicated and so is this mock trial case.  Each team can approach their 
presentation from several angles, emphasizing the points they decide will be the most 
persuasive to the jury.  The answer may be found in contract principles or nuisance law, in wind 
patterns or grazing units.  The devil (and hopefully the fun) will be in those insignificant details.   

The author would like to thank Brent Gaither and Erin FitzGerald for their assistance, 
especially with this year’s cover art.  Good luck! 

Robert Lewis, October, 2018 
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Plaintiff's Witnesses 

Jesse Applegate, Owner, Parcel 4, Moonlight Estates 

Addison Javert, Homeowners Association President 

Winslow Taylor, Farm Management Expert 

Kit Keller, CEO, Marsh Side Dairy 

Defendant's Witnesses 

Loren Greendrover, Owner/Manager, GreyEden Ranch 

Ev Muska, Entomologist 

Carrol Hawke, Trucker, Ranch Support Specialties 

Kimball Arnold, Pine County Agricultural Enforcement Agent 

Exhibit List 

Exhibit 1 - Map of Moonlight Estates and Surrounding Area 

Exhibit 2 - Declaration of Covenants, Conditions and Restrictions 

Exhibit 3 - Photograph of Flies  

Exhibit 4 - Table:  Grazing Optimization Analysis 

Exhibit 5 - Hammer/Keller/Greendrover Parcel A Deed  

Exhibit 6 - Photograph of Murray Grey Cattle 

STIPULATIONS: 

The written statements of the witnesses were given under oath and certified as true and accurate to the 
best of that witness’ knowledge and memory. 

The only relevant portions of the declaration of covenants, conditions and restrictions are reproduced in 
Exhibit 2 and the parties agree that the remainder of the declaration is not at issue in this litigation. 

The participation of the Moonlight Estates Homeowners Association in this action was authorized by a 
majority vote of lot owners. 

The exhibits have been authenticated and are admissible.  
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COMPLAINT 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PINE 

JESSE AND JACKIE APPLEGATE, and  ) 
MOONLIGHT ESTATES HOMEOWNERS ) 
ASSOCIATION, ) NO. 18-2-001227 

) 
Plaintiffs, ) COMPLAINT 

) 
vs. ) 

) 
LOREN AND RILEY GREENDROVER, ) 

) 
Defendants. ) 

Comes now the Plaintiffs, and for their claims and causes of action against 
the Defendants allege as follows: 

1. Plaintiffs Jesse and Jackie Applegate are residents of Pine County
and are the owners of that real property commonly known as Parcel 4 of 
Moonlight Estates. 

2. Plaintiff Moonlight Estates Homeowners Association (the HOA) is
the association charged with the enforcement of the Conditions, Covenants and 
Restrictions (the CCRs) imposed upon all parcels of real property within 
Moonlight Estates.  The HOA is also responsible for maintenance and repair of 
the private roads within Moonlight Estates and for the imposition and collection 
of assessments from Moonlight Estates property owners as necessary to discharge 
its responsibilities.  

3. Defendants Loren and Riley Greendrover are residents of Pine
County and are the owners of that real property commonly known as Parcel A of 
Moonlight Estates.  Immediately north of Parcel A, the defendants own real 
property commonly known as Parcel B, which is not a part of Moonlight Estates.  
Parcels A and B are sometimes collectively referred to as GreyEden Ranch.   

4. Moonlight Estates is a Pine County, Washington real property
development/subdivision containing 12 parcels as originally described in the 
CCRs, plus Parcel A of GreyEden Ranch.  The development and the surrounding 
area are roughly depicted in Exhibit 1. 
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COMPLAINT 

5. All of the Moonlight Estates parcels are benefited by 20 foot
easements for ingress, egress and utilities over, under and through the “Lunar 
Sea” private roadways, as depicted on Exhibit 1.  Parcel B of GreyEden Ranch is 
not benefited by these easements and any owner of that parcel has no right to use 
these private roads.  The defendants’ use of the Lunar Sea roads for the benefit of 
Parcel B, and for any ranching activities on either property, is a trespass and a 
detriment to the plaintiffs’ use, enjoyment and value of their property.  

6. After the creation of Moonlight Estates and the CCRs, the
defendants commenced operation of a commercial cattle raising business on 
Parcel A of GreyEden Ranch.  These activities were later expanded onto Parcel B. 
This business is operated in violation of the CCRs.  In addition, the operation of 
the ranch overburdens and damages the easements appurtenant to the 
development and is in violation of the easement’s provisions and restrictions.  

7. The defendants’ operation of GreyEden Ranch, and the feed lot
that has been created by their business activities, is unreasonable and has created 
blighted and offensive conditions that substantially impact the visual (sight), 
olfactory (smell), auditory (hearing) and tactile (touch) senses of the plaintiffs and 
of other residents of Moonlight Estates.  These conditions include: 

a. Noxious odors in the nature of waste and manure smell from the
cattle and from the storage of piles of waste on their premises; 

b. Excessive numbers of flies that alight on, in and around the
Plaintiffs, their property and their residence, thereby interfering with indoor and 
outdoor activities, including food preparation, and defacing and damaging inside 
and outside surfaces with fly waste, secretions, excretions and fly specks;  

c. Surface water pollution and contamination as a result of ground
and rainwater flowing over and through the mess created by the defendants’ 
operations, and onto adjoining properties, fouling the adjacent wetlands and 
streams; 

d. Harsh, unpleasant and continuous noises in the nature of herd
cattle, including the bull known as “Boscoe”, bellowing at all hours of the day and 
night, and in the nature of excess vehicle and truck noise; and 

e. Engaging in poor ranching practices, including over-grazing,
improper storage of equipment, supplies and waste, which causes filthy and mud-
covered or dust-covered conditions that are a health hazard and an eyesore. 

8. These conditions constitute a public and a private nuisance and are a
substantial and unreasonable interference with the Plaintiffs’ use and enjoyment of 
their residences and lands.  The conditions are injurious to health and safety and 
significantly decrease the value of the property of the plaintiffs.   
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COMPLAINT 

 
 WHEREFORE the Plaintiffs demand relief against the Defendants in the 
form of a declaration by the court as follows: 
 
 1. That Parcel A of GreyEden Ranch is subject to all of the terms and 
conditions contained in the Moonlight Estates CCRs; 
 
 2. That Parcel B of GreyEden Ranch is not entitled to access the 
roads in Moonlight Estates and that the use of these roads to service said parcel is 
a trespass;  
 
 3. That the actions of the defendants in the operations at GreyEden 
Ranch are a substantial violation of the CCRs, an illegal public and private 
nuisance, and an improper and unreasonable burdening of the private roads within 
that development. 
 
 After the jury has made the declarations noted above, the court should, at a 
later date, determine the proper remedy for these violations, including damages 
and injunctive relief.  
 
 Dated October 1, 2018  
 

 
    BY   /s/______________________ 
           Attorney for Plaintiffs 
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ANSWER 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PINE 

JESSE AND JACKIE APPLEGATE, and  ) 
MOONLIGHT ESTATES HOMEOWNERS ) 
ASSOCIATION, ) NO. 18-2-001227 

) 
Plaintiffs, ) ANSWER 

) 
vs. ) 

) 
LOREN AND RILEY GREENDROVER, ) 

) 
Defendants. ) 

Comes now the defendants, and for their answers and affirmative defenses 
to the claims of the plaintiffs, allege as follows: 

1. Defendants admit that they own Parcels A and B of GreyEden
Ranch, but deny that any portion of their property is a part of the Moonlight 
Estates development or subject to its CCRs. 

2. Defendants admit that Parcel A of GreyEden Ranch has the benefit
of easements over, under and through the Lunar Sea roadways, but deny that 
Parcel B may not be serviced or benefitted by those easements.  

3. Defendants admit that they operate a commercial cattle raising
business on GreyEden Ranch, but deny that this operation is a “feedlot”.  
Defendants further deny that any of their farming or ranching practices are 
unreasonable, or that their operation creates or constitutes a public or private 
nuisance. The defendants further deny that their operations overburden or damage 
the Lunar Sea roadways. 

4. By way of affirmative defense, the defendants assert the following:

a. The plaintiffs, Jesse and Jackie Applegate, assumed the risk
of harm or loss by locating at or near the established cattle operation they now 
claim is a nuisance. 

b. The plaintiffs, Moonlight Estates Homeowners
Association, are estopped from (not permitted to) bring an action against the 
operations of the defendants, when they currently permit and have permitted 
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ANSWER 

similar violations of the CCRs by other owners within the Moonlight Estates 
development. 
 
  c. The agricultural activities on GreyEden Ranch are 
protected from nuisance actions by the Right to Farm Act, RCW 7.48.305.  
 
 WHEREFORE, the Defendants respectfully demand that the plaintiffs’ 
claims be dismissed and for such other relief as the court deems just and 
equitable.  
 
 Dated October 15, 2018  
 

 
    BY   /s/______________________ 
           Attorney for Defendants 
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JURY 
INSTRUCTIONS

Page 11



Page 12



Jury Instructions for Applegate & HOA v. Greendrover 

Instruction No. 1 

 It is your duty to decide the facts based upon the evidence presented to you during 
this trial. You must apply the law from the instructions to the facts that you decide have 
been proved, and in this way decide the case. 
 You are the sole judges of the credibility of each witness, and of the value or weight 
to be given to the testimony of each witness. In assessing credibility, you must avoid bias, 
conscious or unconscious.  You may properly consider these things: the opportunity of the 
witness to observe or know the things they testify about; the ability of the witness to 
observe accurately; the quality of a witness's memory while testifying; the manner of the 
witness while testifying; any personal interest that the witness might have in the outcome or 
the issues; any bias or prejudice that the witness may have shown and the reasonableness 
of the witness's statements in the context of all of the other evidence. 
 As jurors, you are officers of this court. You must not let your emotions overcome 
your rational thought process. You must reach your decision based on the facts proved to 
you and on the law given to you, not on sympathy, prejudice, or personal preference. To 
assure that all parties receive a fair trial, you must act impartially with an earnest desire to 
reach a proper verdict. 

 

Instruction No. 2 

 The evidence that has been presented may be either direct or circumstantial. The 
term “direct evidence” refers to evidence that is given by a witness who has directly 
perceived something that is at issue. The term “circumstantial evidence” refers to evidence 
from which, based on your common sense and experience, you may reasonably infer 
something that is at issue. 
 The law does not distinguish between direct and circumstantial evidence in terms of 
their weight or value. One is not necessarily more or less valuable than the other. 

 

Instruction No. 3 

 A witness who has special training, education, or experience may be allowed to 
express an opinion in addition to giving testimony as to facts. 
 A juror is not required to accept a witness’s opinion. To determine the credibility 
and weight to be given to this type of evidence, you may consider the education, training, 
experience, knowledge, and ability of the witness. You may also consider the reasons given 
for the opinion, the sources of information used by the witness and the other factors 
already given to you for evaluating witness testimony. 
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Instruction No. 4 

 When it is said that a party has the burden of proof on any proposition, or that any 
proposition must be proved by a preponderance of the evidence, or the expression “if you find” is 
used, it means that you must be persuaded, considering all of the evidence, that the proposition on 
which that party has the burden of proof is more probably true than not true. 

 

Instruction No 5.  
 

 The term “proximate cause” means a cause which in a direct sequence produces the 
injury or event complained of and without which such injury or event would not have 
happened. 
 There may be more than one proximate cause of an injury or event. 

 

Instruction No. 6 

 Contracts, including documents agreed to as a part of a real estate transaction, are 
to be interpreted to give effect to the intent of the parties at the time they entered the 
contract. 
 You are to take into consideration all the language used in the document, giving to 
the words their ordinary meaning, unless the parties intended a different meaning. 
 You are to determine the intent of the contracting parties by viewing the contract as 
a whole, considering the subject matter and the purpose of the contract, all of the facts and 
circumstances leading up to its making, the subsequent acts and conduct of the parties to 
the contract, and the reasonableness of the interpretations offered by the parties. 

 

Instruction No. 7 

 A trespasser is a person who enters or remains upon the premises of another 
without permission or invitation, express or implied. 

 

Instruction No. 8 

 Nuisance is unlawfully doing an act or failing to perform a duty, which act or failure 
to act: 
 (1) Annoys, injures, or endangers the comfort, repose, health, or safety of others; or 
 (2) In any way renders other persons insecure in life, or in the use of property. 
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Instruction No. 9 

 A public nuisance is one that affects equally the rights of an entire neighborhood, 
although the extent of damage may be unequal. Every other nuisance is a private nuisance. 

 

Instruction No. 10 

 Plaintiffs have the burden of proving each of the following propositions with respect 
to the nuisance claim: 
 (1) That defendants acted unlawfully or failed to perform a duty; and 
 (2) That the act or failure:  (a) annoyed, injured, or endangered the comfort, repose, 
health, or safety of others; or (b) in any way rendered other persons insecure in life, or in 
the use of property; and 
 (3) That the act or failure was a proximate cause of injury to plaintiffs or their 
property. 
 If you find from the evidence that each of these propositions has been proved, your 
verdict should be for the plaintiffs on the nuisance claim. On the other hand, if any of these 
propositions has not been proved, your verdict should be for the defendants. 

 

Instruction No. 11 

 In determining whether the defendants have caused a nuisance, you must balance 
the rights, interests, and convenience of the defendants against the rights, interests, and 
convenience of the plaintiffs. The inconvenience, discomfort, or interference that the 
plaintiffs suffer must be measured according to what a person of ordinary and normal 
sensibilities would suffer. 
 There is no precise measure of the amount of discomfort that an act must produce 
in order to constitute a nuisance. Rather, the fundamental inquiry is whether the use to 
which the property is put is reasonable or unreasonable. An otherwise lawful action may 
still be a nuisance if it is an unreasonable use of property. In determining what is the 
reasonable use of the property, you must consider all of the surrounding facts and 
circumstances, including the character of the neighborhood, the social utility of the activity, 
manner of use, and circumstances of the activity. 

 

Instruction No. 12 

 It is a defense to a nuisance action that the plaintiffs assumed the risk of harm or 
loss by locating near an established use of property. Though this fact, if proved, does not 
absolutely bar a nuisance claim, it is one factor to be considered. To establish this defense, 
the defendants have the burden of proving that the plaintiffs knew of the defendants’ use of 
property when the plaintiffs improved property, or elected to live on property, in close 
proximity. “Use of property” means the use that the plaintiffs now contend is a nuisance. 
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Instruction No. 13 

A state statute provides that agricultural activities conducted on farmland, if 
consistent with good agricultural practices and established prior to surrounding 
nonagricultural activities, are presumed to be reasonable and shall not be found to 
constitute a nuisance, unless the activity or practice has a substantial adverse effect on 
public health and safety.   

"Agricultural activity" means a condition or activity which occurs on a farm in 
connection with the commercial production of farm products and includes, but is not 
limited to noise, odors, dust and fumes, the operation of machinery and roadway movement 
of equipment and livestock.  
 

Page 16



WITNESS 
STATEMENTS

Page 17



Page 18



STATEMENT OF JESSE APPLEGATE 1 
 2 

 The Pacific Northwest was our Avalon, the plentiful island of fruit trees in Arthurian 3 
legend, where the good life reigned, even when it rained.  We invested a lot of time, energy and 4 
money to build our dream life here, far from the crowded hassle of Santa Clara.  But unless this 5 
court gives us justice, that dream will be ruined by the Greendrovers and their stupid, bawling, 6 
stinking cows.   7 
 8 
 Except for some time in the service, I've lived mostly in the San Francisco Bay area.  My 9 
interest has always been in cutting edge computer programming and its applications.   Through 10 
the discipline and work ethic I learned in the military, I built a successful business featuring 11 
interactive whiteboard technology, the latest thing in remote communication.  And through a 12 
stroke of luck, I met my spouse Jackie, another (in my opinion) brilliant programmer, who was 13 
developing improvements to video conferencing. 14 
 15 
  Despite the expense of living in the Silicon Valley, Jackie and I were able to amass a 16 
considerable estate, although we are not in the tech-wealth stratosphere by any means.  With 17 
some of the technology we invented, I realized that my business could be managed from 18 
anywhere in the world. So we decided to leave the "pressure cooker" and find a place where 19 
we could enjoy ourselves and pursue our passions -- tending an organic garden fed by castings 20 
from a small earthworm "plantation", fruit from an heirloom orchard and outdoor dinner 21 
parties with friends, cooked on my massive gas grill.  22 
 23 
 Over the years, we made a number of connections with like-minded people in the 24 
Pacific Northwest and we always enjoyed our time in this beautiful area.  We especially liked 25 
the rolling hills of southern Pine County, its bucolic fields alternating with verdant stands of 26 
evergreens.  The countryside was neat, open and quiet, but close to bustling Alki City, with its 27 
international airport,  vibrant arts scene and its community of young, tech-savvy entrepreneurs.  28 
And compared to California, everything back then was so much cheaper! 29 
 30 
 Long before we were ready to make the transition, we combed this area for a place to 31 
build our home.  I am very familiar with using technology to locate and research potential land 32 
investments, and I've done my "due diligence' on a number of successful real estate deals. It's 33 
been a lucrative hobby.  Most of my acquisitions were commercial properties, but I've flipped a 34 
few houses as well.  It's important to look for the protections that keep property values up and 35 
the neighborhood decent -- restrictions on adjacent properties and homeowners associations 36 
to enforce them.   My business requires some legal background and I've learned what to look 37 
for and how to make others honor their commitments.   It's usually doesn't require litigation up 38 
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here -- these rural types are no match for those of us who have made it in the cutthroat world 1 
of California business. 2 
 3 
 We purchased Parcel 4 of Moonlight Estates in 2006 as a single lot.  As part of the 4 
purchase, we were granted an easement across the Lunar Sea roadways, the private roads that 5 
service all of the lots in the development. Our lot fronts Serenity Drive, near its intersection 6 
with Cleverness Boulevard.  The name "Boulevard" is an exaggeration.  All of the roads were 7 
still gravel when we bought the land and even today they are narrow paved lanes, about 20 8 
feet in total width, with wider circular areas like cul-de-sacs where the streets intersect or end.   9 
 10 
 After we purchased Parcel 4, we discovered that it was actually two separate tax lots.  11 
When we finally decided to build our home, we utilized the septic permit that had been 12 
obtained from the developer, Kit Keller, prior to the sale.  Because the permit would have 13 
required the drain field to cross over the border of the two lots, we worked with Pine County to 14 
obtain a boundary line adjustment.  As a result, our home and septic system are all on one tax 15 
lot.  The back tax lot may be a separate buildable lot as a result -- we're still working on that, so 16 
in 2014 we granted that lot a separate easement for utilities and a driveway to Serenity Drive.  17 
But that's no big deal -- that part of our property was always included in the description of 18 
Moonlight Estates. 19 
  20 
 Our purchase of a lot in this development was with the knowledge that this area was 21 
transitioning from agriculture to residential uses.  I reviewed the CCRS for these properties and 22 
even took them to my company's lawyer, who told me that none of the properties near us 23 
could be used for anything but a residence.  We purchased the land in reliance on those CCRs 24 
and on our ability to legally restrict improper uses and activities.  We never anticipated that 25 
anyone would be permitted to run a commercial feed lot in Moonlight Estates or anywhere 26 
close to our home.  27 
 28 
  Of course, the area was still in the earlier stages of this transition when we bought the 29 
land.  Parcel 4 and the other lots were still open pasture, mostly indistinguishable from the 30 
dairy farm next door.  Only a couple of houses were being constructed and most of the lots 31 
were still on the market.  Keller advised us that the property north and west of our lot would 32 
remain grazing area for the dairy for now, although retirement and the hoped-for success of 33 
this development would eventually change that.   We weren't concerned about the use of the 34 
land by our neighbors at that time, since we had no immediate plans to move to the area.   35 
 36 
 After the sale, I allowed Keller to graze four to six cattle on our land, in order to help 37 
control the grass and weeds.  Keller agreed to spray the property for tansy ragwort and 38 
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Canadian thistle in exchange for the grazing rights.  Since we weren't living near the property 1 
and didn't want the place to become an overgrown eyesore, we were happy to allow this 2 
transitional arrangement.   3 
 4 
 The initial grazing agreement with Keller ran from July 2006 to December 2008.  Until 5 
October 2012, we didn't consent to anyone grazing cattle on our land.  During this time we 6 
hired Jane McCormick, the owner of Parcel 6 and the operator of a business known as Reliable 7 
Field Maintenance, to mow our property and spray it for noxious weeds.  I don't know 8 
McCormick's business address or where she keeps her equipment -- I met her one day in 2009 9 
while I was up on one of our annual visits to the property.  She was mowing one of the other 10 
fields in the development, next to her place. 11 
 12 
 It was during our annual visit in 2012 that I met the defendant, Loren Greendrover.  13 
Over the years, I had observed the "progress" of the Greendrover's home and barn, although 14 
both were left in an unfinished condition for years, with plastic tacked up over the open 15 
construction -- very unattractive.  There were usually a few head of cattle, but it looked like a 16 
hobby operation to me.   It was never more than just a few lazy bovines sunning themselves by 17 
the small barn or grazing in the far corners of the back field.  The Greendrovers were not the 18 
tidiest neighbors, but I didn't see anything of real concern during my visits -- nothing that we 19 
couldn't fix once we moved up here. 20 
 21 
 Loren Greendrover made some preliminary small talk and then proposed a pasture 22 
lease, similar to the deal we had with Keller.  In exchange for grazing rights, Greendrover would 23 
maintain the fences and spray my land for noxious weeds.  The defendant never said anything 24 
about needing the pasture to expand a cattle operation.  I thought the herd was small and the 25 
number of cattle about the same as Kit had run on the property.  In addition, Greendrover 26 
agreed to arrange for the construction, and pay for half the cost, of a white plastic fence along 27 
our common border.  This was something I proposed, because we were getting close to building 28 
our house and we wanted a fence of this type on all sides of the property eventually.  The 29 
agreement was only for one year, since we hoped to be moving before the next growing 30 
season.   31 
 32 
 The fence was erected as planned, with a small electric guard fence on either side to 33 
keep the cattle away from it.  The fence ended about 20 feet from our back line and 34 
Greendrover erected a gate to our property there, to allow the cattle to access our field.  When 35 
I visited again in fall 2013, there were no cattle on our parcel, but it certainly looked like some 36 
had been there.  The grass was gone and the land was dusty and scarred with hooves and 37 
manure.  The defendants didn't do a very good job of spraying and the thistles were making a 38 
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comeback around the edges of the property.  When Greendrover asked to renew the grazing 1 
arrangement, I didn't raise these concerns.  I simply declined because construction was almost 2 
finished and I didn't want the cows around.  The grass rebounded and a local farmer now cuts 3 
and bales it for us in exchange for the hay.  4 
 5 
 We have never operated a commercial agricultural enterprise on Parcel 4 and we did 6 
not profit monetarily from our arrangements with any farmer.  I don't know why the County 7 
had the property listed as agricultural, I suppose that is a holdover from Keller's ownership.  I'm 8 
trying to work out with Keller who will pay the back taxes, if the classification is changed.  So 9 
far, Kit doesn't seem that interested in shouldering the responsibility. 10 
 11 
 During our annual visits, we observed a few farm animals on various lots in Moonlight 12 
Estates, which now had homes on all of the parcels.  Again, this was hobby stuff, 4-H projects 13 
like a single cow, a pair of riding horses and a few goats.  Parcel 11 kept llamas, for reasons 14 
known only to them.  I didn't see the feeder cattle on Hawke's property, which is down in a part 15 
of the development that is nowhere near my place.  No one seemed to be using any lot for 16 
commercial purposes, until the Greendrovers began to ramp up their cattle after we moved 17 
into our home in the spring of 2014.   18 
 19 
 We were excited and anxious to begin a new chapter in our lives.  That excitement was 20 
almost immediately dampened when we saw the conditions on GreyEden Ranch.  Things were 21 
already shabbier and muddier than my previous fall visit, and more cattle were obviously 22 
present, but fortunately the fence mitigated some of that view, at least from the lower level of 23 
the house.  That first summer was annoying, but tolerable.  That spring was warm and wet and 24 
the grass over there seemed to last well into the summer.  We were so busy planting our 25 
orchard and setting up the garden spot and worm farm that I didn't notice anything unusual.   26 
 27 
 Over the next three years, however, conditions steadily deteriorated as the size of the 28 
Greendrover herd expanded significantly.  The area around the barn became a sea of mud and 29 
muck.  This area of filth expanded after the defendants installed two round hay feeders and 30 
then looked for someplace, anyplace to throw fodder that was not already covered with that 31 
spreading sludge of wet dirt and manure.  It is common to see Greendrover's precious Murray 32 
Greys knee deep in brown goo-- I feel sorry for the poor things.  I'm surprised PETA isn't 33 
regularly down here picketing, not just for Boscoe but for all of the animals. 34 
 35 
 The deplorable conditions on the property assault every one of the senses when you are 36 
outside. The smell emanating from GreyEden Ranch is nauseating -- especially when the breeze 37 
comes in from the west, which is most of time.  If you dare attempt to eat outside, you can 38 
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taste the foul dust that settles over everything.  You can feel it on your skin, covering your hair 1 
and clothes with a patina of grime.  When you are upstairs, or in the portions of our parcel not 2 
blocked by the fence, the piles of filth and detritus, the dirty cattle and the rusting, derelict 3 
manure spreader that hasn't moved in three years,  are an eyesore.   4 
 5 
 And don't forget the noise, which is primarily from two sources.  Once the grass runs out 6 
in the field -- which is often, because there are too many cows -- the trucks drive to and from 7 
the property 6 to 9 times a week.  Hay trucks, stock trucks hauling cattle in and out, trucks 8 
bringing other supplies to this poor, beefy prison -- it's a constant parade.  The drivers idle 9 
outside our driveway, blocking our access as they try to figure out a way to get turned around 10 
in the narrow space.  And all spring and summer, there's the bawling, at all hours of the day and 11 
night.  I don't know what causes it -- hunger, thirst, boredom, Boscoe's insatiable lust-- but it is 12 
impossible to sleep when the bawling starts.  13 
 14 
  We wanted to be good neighbors, so we put up with it for a while.  But the swarms of 15 
flies were the last straw.  Except in the coldest part of winter, the flies are a constant part of our 16 
lives now.  They congregate near our doors and window, waiting for a chance to slip inside.  17 
When spring arrives and the winds blow in from the northwest, their numbers increase and 18 
they cover everything, buzz everywhere.  If the defendants claim that they have seldom 19 
observed a swarm of flies on their property, then the spreader is being used more often than I 20 
think.   21 
 22 
 The fly specks are everywhere.  These dirty secretions cover the siding of the house, the 23 
inside and outside of the windows and the formerly white plastic fence.  Everything outside has 24 
to be power washed at least once a month and you can still see the old, faint stains peeking out 25 
from under the new leavings.  I can't afford to paint the outside of the house after each season 26 
and I shouldn't have to do that to have a presentable home.   27 
 28 
 Remember our passions, our dreams of an active outdoor life?  Forget all of that with 29 
the current conditions.  The clothesline is gone, because hanging items outside guarantees you 30 
have to wash them again.  The garden hasn't been tilled in two seasons, because I don't feel like 31 
wearing a surgical mask and constantly swatting flies while I tend it. I have no idea how the 32 
earthworms are doing.  The thought of eating something we produced in our garden or orchard 33 
is nauseating now.  Food preparation inside is almost as bad; Exhibit 3 shows a typical late fall 34 
swarm of flies and the interior is even thicker with the pests in other parts of the year.  The 35 
table and counters are some of their favorite landing areas and they sit there, staring at the 36 
food, rubbing their disgusting legs together in anticipation of tainting another meal. 37 
 38 
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 There have been a grand total of two outdoor dinner parties.  The last one, a late spring 1 
soiree, included some of my best customers on the guest list.  This important event was spoiled 2 
by a consistent breeze from the west, with its cargo of odors and flies.  Everyone left early and 3 
hungry.  Now we cannot stand to be on the patio for more than a few minutes at a time, unless 4 
we wanted to have a barbeque in January. 5 
 6 
 I keep saying "we," but the truth is Jackie couldn't put up with it anymore.  After our last 7 
dinner party was ruined by the flies and their specks -- some actually flew into our guests' 8 
mouths when they tried to eat -- Jackie packed some clothes and went back to stay at the home 9 
we own in California.  The Greendrover's blatant disregard for everyone else in Moonlight 10 
Estates has not only ruined my dream home - it's ruined my marriage.                                                                                                                                                                                                      11 
 12 
 I don't expect to live in a sanitary bubble -- I know that some flies and bugs are present 13 
in everyday life.  But this is different and it is entirely attributable to the unreasonable way 14 
GreyEden Ranch is operated.  There are too many cows and not enough effort to control the 15 
overgrazing, the mud, the manure.  There are other people in this area with cattle or farm 16 
animals, but they have enough land or they limit the number of animals on their parcels.  17 
Something must be done to control the odor, the unsightliness and the flies.   18 
 19 
 These flies are coming from the defendant's property.  No, I haven't installed little GPS 20 
tracking devices on them, but it is just common sense.  When Greendrover did not have a lot of 21 
cows, we did not have swarms of flies.  Since this lawsuit began, there are fewer cows on the 22 
property and the fly invasion is not quite as intense.  But I don't want this problem temporarily 23 
lessened, I want it stopped.  This illegal operation should be shut down and the property 24 
cleaned up and made presentable again.  Then maybe Jackie will come back and we can get on 25 
with the normal life we have a right to expect in a residential area.  26 
  27 
  28 
  29 
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STATEMENT OF ADDISON JAVERT 1 
 2 

 The rules are there for a reason.  Follow the rules and we will all be happier and 3 
healthier and there will be less conflict in our neighborhood, our country and our world.  As 4 
president of the Moonlight Estates Homeowners Association for the last 4 years, it has been my 5 
mission to get everyone on these little streets to recognize the necessity -- and their legal 6 
obligation -- to obey the restrictions and covenants that we all agreed to when we purchased 7 
our properties.  The Greendrovers and their cattle should not be treated any differently. 8 
   9 
 Our tastefully designed five bedroom bungalow sits gracefully on Parcel 2.  The 10 
architectural style combines modern neo-Gothic elements with hints of a classic farmhouse 11 
from the Midwest in the 1880s.  From our wraparound front porch, we can survey the entrance 12 
to our little piece of surburbia and the neatly kept lots adjacent to us and across Cleverness 13 
Boulevard.  Our shaded back deck looks out on the immaculate garden, the pool and spa and 14 
the children's play area.  Toward the back is our little red barn and our dear pet -- Bessy, a 14 15 
year old Guernsey we saved a few years ago from the slaughter house.  The kids love her and 16 
play with her just like she was a big friendly dog -- although she's not very good at fetch!  Sorry, 17 
I know court is serious, but I couldn't resist that one bit of humor. 18 
  19 
 After years in the Alki City rat race, this peaceful life of space and leisure is the reason 20 
I'm willing to brave the lengthy commute to my office downtown every day.  As a financial 21 
planner and investment banker, I also understand the value of preserving and protecting an 22 
asset once you've obtained it.  In a high end development outside metropolitan zoning, that 23 
means two things -- stringent controls on the wrong kind of development that will reduce 24 
livability and property values and a homeowner's association willing to uphold and enforce 25 
even the smallest of those controls.  26 
 27 
 Let me tell you, it can be an ongoing struggle, especially when dealing with what I call 28 
the "exurb hippies.”  That’s what I call those solitary types who move out to the country with an 29 
anything goes, live and let live attitude.  Somehow, they don't understand that this place is 30 
beautiful and clean because people cannot come here and do what they like to trash it.  31 
 32 
 Fortunately, the exurb-hippies usually don't show up at homeowner's meetings, let 33 
alone run for HOA office.   They make it difficult to take any major actions, where a 34 
supermajority is required by the CCRs.  But they stay out of the way when it comes to most of 35 
the everyday stuff, so the residents who really care -- like me -- can take charge and prevent 36 
anarchy.   37 
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 Ever since we purchased Parcel 2 in 2004, I have been vigilant in bringing CCR violations 1 
to the attention of the proper authority.  At first that was Kit Keller, who made decisions as the 2 
developer while the lots were being sold.  Keller was not that hot on correcting violations, since 3 
there weren't many people in the Estates at that time.  But I convinced Kit that the lots would 4 
sell faster if problems were addressed promptly.   So together we stopped the outdoor boat 5 
parking on Parcel 7, the non-standard paint color on Parcel 11's home (pink?  What is this, a 6 
John Cougar song?) and the unsightly antenna array perched on the Parcel 1 residence.  Some 7 
of the exurbs got upset (Parcel 7 still doesn’t wave when she passes my house) but most of 8 
these folks are not outlaws -- just in need of education.  They actually appreciated my reasoning 9 
and were willing to help in the effort.  10 
 11 
 Eventually, Keller sold the last of the lots and we formally established an HOA to deal 12 
with road maintenance and other issues.  Initially, I served as secretary-treasurer, which wasn’t 13 
a very demanding job.  The main function of the HOA back then, as then President McCormick 14 
saw it, was to repave the road, clear the ditches periodically and bill the parcel owners for their 15 
share.  That wasn't even necessary most years-- since there is no through traffic, the streets in 16 
Moonlight Estates did not get a lot of wear and tear.  The few CCR violations I brought up were 17 
either dealt with informally or left unresolved.  I still contend that the water feature on Parcel 18 
10 was installed in blatant violation of Article IX, but the majority just decided to let it go.  Oh, 19 
well, you can't win them all.  20 
 21 
 The main lapse in enforcement of the CCRS involves commerical agricultural pursuits on 22 
the back portions of the larger lots.  Parcels 6 and 8 each have several steers and I believe the 23 
owners acquire them in the spring, feed them until they reach a certain weight, then sell them 24 
for a profit.  I've objected to these commercial practices but the numbers were so few and no 25 
animals are wintered over, so the HOA has refused to take action.  These smelly places are far 26 
from my home, so I haven't been impacted enough to take private action - yet - although I have 27 
a perfect right to do so.   28 
 29 
 I did act when Parcel 9 used the field right across the road from me as home base for a 30 
herd of goats he rented out to others for brush clearing.  The court found that the commercial 31 
use of the animals occurred off-site and so keeping the goats there occasionally was incidental 32 
and not a CCR violation.  I was going to appeal that goofy decision, but fortunately the parcel 33 
changed hands about that time and the goats found another home.  34 
 35 
 After I assumed the HOA presidency, a majority of the owners backed my efforts to 36 
close down the horse boarding operation on Parcel 7, especially when the Lunar Sea roads were 37 
frequently used to access a trail to Lost Lake Park, which is across the main road near the 38 
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development.  That case will be filed as soon as everyone pays the special assessment for 1 
litigation expenses.  (The Greendrovers and three others have so far failed or refused to pay).  2 
No luck so far on enjoining the U-Pick blueberry patch that has now cropped up on Parcel 9, but 3 
I'm still working to convince everyone of the danger.     4 
 5 
 We all tried to welcome the Greendrover family to the neighborhood, but they were not 6 
that interested in socializing. At first, I wrote it off to their busy schedules.  When they were not 7 
at work, they were always building something -- the house, the barn, fencing, all the other 8 
things needed to keep a couple of those dull-eyed cows they are so fond of.  Whenever you 9 
met Loren, the conversation always turned to the Murray Greys, how easily they handled, how 10 
clean they were, on and on and on.  People do dote on their pets -- we think Bessy is more 11 
intelligent than most dogs -- so I assumed that was all that was going on.  12 
 13 
 Around 2012, I realized the situation was more serious.  As the number of animals 14 
increased, GreyEden Ranch looked progressively more dirty and unkempt, with rusting farm 15 
equipment and supplies parked by the buildings and occasionally out in the field.  Down the 16 
property lines and around the corners, you can see mud everywhere, including all over those 17 
cows.  The contrast to the tidy Applegate property next store is striking.  The house and fence 18 
blocks the view of most of this from the road, but you can see it if you stand at the right angle 19 
and really look. 20 
 21 
 As the owners of the adjacent property on the east, the Applegates bear the brunt of 22 
the filth and decay.  I've only been on Parcel 4 a dozen times and have seen flies and smelled 23 
odors on most of those visits.  I didn't stay around long, just enough to take a few smelly 24 
breaths and to take a few swats at their other visitors.  Once I received a bite on the back of my 25 
leg from a huge greenish-black fly while I was out on their patio.  The bite was painful and red 26 
for several weeks – I finally had to see a doctor for antibiotics. 27 
 28 
 The Applegates have made me aware of their concerns in my official capacity.  They 29 
don't strike me as the type of folks who would exaggerate the conditions.  I cannot honestly say 30 
that I've noticed smells on my property, except when the goats lived across the street.  We do 31 
have flies when the west wind blows, but not in the numbers that Jesse Applegate has 32 
described to me.  33 
 34 
 The entire development is affected by the constant clamor of calling cattle, especially 35 
since Boscoe arrived.  It's not enough that he bellows at all of the other Murray Greys on 36 
Parcels A and B -- and there are a lot of them to call to.  He also has amorous intentions toward 37 
every other cow he can see or sense, including Bessy.  She's not into that sort of thing anymore, 38 

Page 27



although she will answer him if he keeps at it, I suppose in an effort to be polite.  When she 1 
does, he just gets more excited and redoubles his bawling efforts.   2 
 3 
 I was at my kitchen table about a year ago when Boscoe seemed to be coming in louder 4 
and clearer than usual.  You can imagine my shock when I found him in our back field, after he 5 
knocked over two fences and stomped through the flower garden.  Fortunately, Bessy was in 6 
our little barn, although I thought he was going to knock it over.  She wanted nothing to do with 7 
him - I could tell by the look of disdain in her eyes - but he was going crazy trying to get inside.  8 
Loren showed up about that time, apologized and took Boscoe back over to their place with 9 
some difficulty.  The Greendrovers paid for the damage, but refused to cover the expense of 10 
the strong fence we erected on our property.  Loren said Boscoe was secured in a better 11 
enclosure on Parcel A and that our fence wasn't necessary.  Although we haven't had any 12 
additional problems, I built the fence to protect Bessy and I may seek reimbursement in small-13 
claims court.          14 
 15 
 The biggest effect on the development caused  by GreyEden Ranch is the truck traffic.  16 
Before the cattle operation started on Parcel A, an occasional truck would come down the road 17 
every couple of weeks.  Now this traffic has increased to 1 or 3 large trucks a day, basically 18 
every day from March to October.  I'm not overestimating the problem -- it's steady even 19 
during the winter.  More cows in, more equipment for the cows, more fencing for the back 20 
field, and hay, hay, hay -- the grass over there started running out earlier and earlier each 21 
spring.  Sometimes the cows go on summer vacation to who-knows-where.  But mostly they 22 
stay put and the food comes to them.   23 
 24 
 The road simply isn't built to handle all the traffic.  Repeated trips with the defendant's 25 
big pickup and long trailer are bad enough.  But soon full semis started to use the road.  I was 26 
here when Carroll Hawke tipped the semi on the corner right in front of my house.  It blocked 27 
access in and out for everyone for a full day until a big tow truck managed to get them out.  At 28 
least six times, Hawke’s trailer has scraped a fence, knocked over a post or dug up a planting 29 
strip when it tries to negotiate that corner.  Each time, Loren has paid for the repairs, but that is 30 
not the point.  When the truck is loading or unloading, you have to wait.  I've sent the 31 
Greendrovers several letters on formal HOA stationary -- I can’t reach them by phone and I 32 
don't feel comfortable going over there now.  Zero response to my concerns. 33 
 34 
 Other lot owners also bring in feed for their animals, especially since the last three years 35 
have had earlier, drier summers.  I even bring in a pickup load or two of hay bales every year, 36 
when Bessy has worked over the field. But that is nothing compared to the constant stream of 37 
trucks required to service the Greendrover feed lot.  Because of the wear and tear on the road, 38 
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we now have to repave every year and we have done supplemental patching on three 1 
occasions.  Loren still pays 1/13 of the cost of repair when billed, but I believe the feed lot 2 
should pay the entire cost until the operation is shut down, because that operation is doing the 3 
damage.   4 
 5 
 I say "shut down" because this commercial enterprise violates both the CCRs and the 6 
defendant's access easement.   After reviewing the documents and consulting several legal 7 
textbooks, I am of the firm opinion that Parcel A was incorporated into the Moonlight Estate 8 
development and made subject to its CCRs by the language of the access easement.  Those 9 
CCRs prohibit both significant commercial activity on these residential lots and commercial use 10 
and abuse of our roads.  No other interpretation makes sense -- why limit everyone else using 11 
the road, then allow the one remaining lot to wreak havoc? 12 
 13 
 At first, I agreed that Parcel A was not part of Moonlight Estates, except for the use of 14 
the roads.  As things got worse over there, however, I decided to do some investigation and I 15 
discovered the language in Exhibit 5, which explicitly refers to the CCRs.  I called the original 16 
owner of Parcels 5 and A, Julius Hammer, and he told me that Keller insisted on including the 17 
parcel in the CCRs as part of a deal to give the Greendrovers a separate access easement to the 18 
road .  He said Keller even slapped the defendant on the back when they all signed the 19 
paperwork and told Loren "Congratulations, you're a Moonie!"  That's what Kit called everyone 20 
who bought a lot in Moonlight Estates, like we were some cult forming on the south side of the 21 
property.  22 
 23 
  And Parcel B doesn't have any legal access to the Lunar Sea roads.  Loren should 24 
not be allowed to haul anything over the road to service cattle on that portion of the operation.  25 
I don't buy this argument that the stuff comes to Parcel A.  Under this logic, Kit could ask Loren 26 
to ship supplies for the dairy through Parcels A and B and we couldn't do anything about it.  27 
This unlimited abuse of a limited privilege should be stopped immediately.  The majority of 28 
responsible Moonlight Estate owners agrees with my interpretation and fully support this 29 
lawsuit.   30 
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STATEMENT OF WINSLOW TAYLOR 1 
 2 

 Agriculture is a business, not a lifestyle.  Like any business, there are profitable 3 
approaches and best practices.  And there is stubbornness and a nostalgic clinging to "seat of 4 
the pants" methods that are rarely successful.  My job as an agribusiness resource expert is, 5 
pardon the analogy, to separate the wheat from the chaff, using modern machinery instead of 6 
stones and wooden bats. 7 
 8 
 I have been asked to review the cattle farming practices of GreyEden Ranch and to 9 
compare those practices to the standards in this industry.  Use of these best practices is 10 
essential to the health of the animals subjected to the conditions of a particular operation, as 11 
stress levels in animals affect their productivity in the same way stress affects humans.  A 12 
reasonable operation also protects the surrounding environment and the safety and welfare of 13 
neighboring properties.  A ranch that does not protect these values is, by definition, both 14 
unreasonable and offensive.  15 
 16 
 In order to express my opinion, I have reviewed the statements of other witnesses in 17 
this case and viewed the exhibits.  I listened to several recordings made by the Applegates of 18 
bawling cattle, which they attributed to the animals on the Greendrover property.  Finally, I 19 
visited the area on two separate occasions.  The first was in late spring 2018, before this lawsuit 20 
was filed.  I think the Applegates were still trying to reason with their neighbors then and were 21 
asking me for some advice they could pass along.  I drove down the main roads into the area 22 
and along Serenity Drive, noting the conditions as best I could through my car windows.  I spent 23 
a good deal of time on the Applegate property and walked down the road near the Marsh Side 24 
Dairy. 25 
 26 
 I walked over to the Greendrover place and Loren Greendrover graciously invited me to 27 
view the operations at GreyEden Ranch.  I looked through the barn and tack shed and took a 28 
short video of Boscoe in his pen before my phone's batteries died.  Unfortunately, someone 29 
hacked into my data base later and this video is now public, along with my opinion that his pen 30 
was inadequate.  The hackers have created a "Free Boscoe" website, where anonymous thugs 31 
criticize and threaten the defendants (and to make a buck on merchandise).  I'm told a group 32 
even showed up to protest on the private road outside the ranch, until Addison Javert promised 33 
to call the sheriff if they did not leave.  So the second time I observed the area, in November, 34 
2018, I was not allowed back onto the Greendrover property.  My visit was limited to a 35 
discussion with Jesse Applegate (Jackie was no longer there) and a review of the defendant's 36 
property through binoculars from the Applegate upstairs windows.   37 
 38 
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 In the vast majority of cases, my work is in support of farmers and ranchers.  They seek 1 
out my opinion to make their operations better and I want to help them thrive and expand.  2 
Our business is under siege as the result of developers and naturalists and our only chance of 3 
survival is the adoption of methods which elevate us above criticism.  I am very uncomfortable 4 
in this role of testifying against an enterprise of this type, because a small operation is the best 5 
model for addressing local concerns.  However, I promised to provide my honest opinion of the 6 
situation, good or bad, so long as my $2,000 consultation fee was paid in advance.  7 
 8 
 Regrettably, GreyEden Ranch does not meet modern standards for a small feedlot and 9 
its operations are unreasonable for the site on which it is located.  I know that Loren 10 
Greendrover does not like the term feedlot, but from an objective standpoint the classification 11 
is unavoidable.  Before I discuss why this feedlot is endangering its animals, its personnel and 12 
the surrounding area, I will demonstrate why this is not a grazing operation.  13 
 14 
 Grazing operations require space and grass and there is not enough of either 15 
commodity on the defendant's land, except for a few brief months of the year.  To illustrate the 16 
problem, I have prepared a chart that demonstrates the optimal number of animals per acre for 17 
various types of forage and conditions.  This chart, which is marked as Exhibit 4, assumes that 18 
the cows are adults, that they will only be pastured on the acreage for 75 days and that the 19 
pasture will then be allowed to "rebound" (grow additional grass) for the period of time noted 20 
in Column C.   Most of my consulting work for grazing operations involves preparing this type of 21 
analysis.  Follow its recommendations and you have a sustainable operation with minimal 22 
supplemental feeding.  Ignore the chart and be condemned to no grass for most of the year, 23 
dusty or muddy conditions and nearly year-round supplemental feeding.  24 
 25 
 GreyEden Ranch is classified as standard grass, non-irrigated pasture in one of the more 26 
temperate zones in the United States.  Seasonal drought conditions are limited, although the 27 
last few years were abnormal in this regard.  Each of the two fields is approximately five acres 28 
in size, after buildings and the fenced swale is subtracted.  Exhibit 4 lists several possible soil 29 
types common to Pine County.  My analysis assumes that the soil is Swift sandy loam, the most 30 
common soil in this area according to the National Resources Conservation Service soil map.  31 
For a major operation, I would test soil samples and narrow in on the type of soil actually 32 
present, but that wouldn't be cost effective in the case of a small property.  The chart doesn't 33 
factor in the presence of fertilizers, organic and non-organic, that may be present on the 34 
property.  Again, that would be something that a soil test could take into account.  35 
 36 
 In this microclimate, the optimal number of animals per acre on a field of this type 37 
varies between 1.4 and 1.8.  The margin for error in this statistical analysis of field conditions is 38 
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.2 animals per acre.  Faced with a chart like this, a good cattle rancher has two choices.  The 1 
first option is to populate the entire ranch with 14 to 18 head, allow them to graze for 75 days 2 
in the spring and then remove the entire herd to alternative pasture for a minimum of 60 days. 3 
(I'm using the midpoint of the grazing and rebound ranges). The second approach would be to 4 
allow 7 to 9 head to graze on the front field for 75 days, then relocate them to the back field for 5 
at least 60 days while the front field rebounds.  Based on the conditions I observed, there is no 6 
indication that the defendants have adopted either of these approaches.   7 
 8 
 When I visited GreyEden Ranch in late spring, large bare patches were already present 9 
on both the front and back fields.  The area around the feeders and the retention ditch was 10 
damp and muddy and the rest of the front field was dry and dusty.  There was evidence that 11 
new hay was already being fed to the animals, a condition which would not occur if proper 12 
pasturing procedures were followed.  The situation appeared to be no better in the fall, just 13 
muddier.  Simply put, the cattle on this farm rarely have enough grass or forage to support 14 
them, because there are almost always too many of them.   When cows rely on feed rather 15 
than grass for most of the year, they are living on a feedlot.   16 
 17 
 Loren Greendrover is on the right track when the cattle are temporarily pastured in 18 
other locations away from GreyEden Ranch.  Even then, the number of animals on the property 19 
has to be limited.  This is not a simple matter of pulling cows off sooner if there are more of 20 
them.  Column D of Exhibit 4 lists the maximum animals per acre for any pasture when only a 21 
14 day period of grazing is contemplated, followed by the removal of all cattle.  By defendant's 22 
own statement, that number --  24 head for 10 acres - has been exceeded on multiple occasions 23 
over the past few years.   24 
 25 
 So my opinion is that GreyEden Ranch is a commercial feedlot and not a grazing 26 
operation.  What's wrong with that?  The answer is nothing in the right location and using the 27 
right methods.  A commercial feedlot can successfully co-exist with other rural businesses, even 28 
with residences, if a plan of operation for the site is developed and carried out.   This plan must 29 
adequately account for the inevitable byproduct of this business -- mud.  30 
 31 
 So what is mud in the feedlot context? One part soil, two parts water, and one part 32 
manure. Manure holds the moisture it naturally possesses and draws in and retains water from 33 
the soil. Especially in high traffic areas, hooves loosen the topsoil to mix with the manure and 34 
compact the soil below. And as the soil becomes more compacted, rainwater is not able to 35 
percolate through and pools on top, creating more slop.  36 
  37 
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 Mud harbors bacteria, fungi, and other pathogens.  The continuous exposure to wet 1 
conditions can damage bovine hoof structure. Ingestion of dirt particles is common when cattle 2 
are fed hay on muddy ground and this can lead to serious digestive disorders.  And mud is a 3 
breeding ground for insects and the diseases they carry.  When your property is part of a 4 
natural drainage, all of these problems can travel down the ditch or swale and into adjacent 5 
properties and waterways.  Finally, the smell of this soup can be overpowering and that odor 6 
does not respect any human boundary lines.   7 
 8 
 The Greendrover land has a serious mud problem, which is enhanced when the cattle 9 
load is increased and the period of feeding is lengthened by overgrazing.  Numerous 10 
publications describe various techniques GreyEden Ranch could use to lessen this serious 11 
condition, including reducing the herd.  Unfortunately, most of the actions taken in response to 12 
the mud in this case are actually making matters worse.  A few examples should be enough to 13 
illustrate this point.   14 
 15 
 The first response to mud around the feeders and buildings is to drop hay on top of the 16 
mess.  But cattle don't distinguish between feeder hay and hay thrown on the ground.  They try 17 
to eat it all and pick up the dirt particles and digestive infections previously described.  And 18 
their hooves stomp the hay into the mud, creating ideal breeding conditions for certain species 19 
of flies. 20 
 21 
 Scraping and piling the mud for later disposal is a sensible strategy.  But these piles must 22 
be placed on well drained ground away from surface water sources and covered against rain.  23 
Placement of these piles near barns and other wet areas simply moves the problem from one 24 
area to another.  I observed one pile directly under the barn's eaves and another standing a few 25 
feet from the retention ditch that surrounds the feeding area.  By the way, whoever thought 26 
this ditch was a good idea needs to go back to agricultural college, unless you are trying to raise 27 
mosquitos for a living. 28 
 29 
 Finally, spreading muck as fertilizer is an effective solution on only an occasional basis 30 
and only after it has been composted.  Spreading untreated mud repeatedly throughout the 31 
growing season actually increases harmful runoff and defeats the purpose of fencing the swale.  32 
Given the contours of this pasture, using Parcel B as a dumping ground simply moves the 33 
noxious runoff closer to the swamp on Kit Keller's property. 34 
 35 
 The defendants could have a successful small operation at GreyEden Ranch, with fewer 36 
cattle and more pasturage in other locations.  The reduced herd would allow mud to be 37 
effectively composted and even sold as a safe fertilizer to properties less connected to the local 38 
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watershed.  However, if current practices continue, then this operation is unreasonable and 1 
constitutes a hazard and a nuisance to anyone nearby or downstream.    2 
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STATEMENT OF KIT KELLER 1 
 2 

 Anyone who is nostalgic for life on the farm hasn't actually tried to make a living at it.  3 
The labor is still hard, even with machines to do most of the heavy lifting.  The hours are long 4 
and most years you are lucky to break even.  It takes a special type of bird and most of them are 5 
thinking about selling their nests and moving to town.  That's why the old family operations are 6 
closing up and more and more of the fields out here in The Big Gap are disappearing under 7 
houses and stores. 8 
 9 
 Since the 1980s, my nest has been the Marsh Side Dairy in rural Pine County.  I 10 
purchased a quarter section of land (160 acres) from old Farmer Randolph in 1985.  He had 11 
been operating a dairy farm on the property since the 1950s, when milk production really 12 
ramped up during the baby boom era.   I grew up on my family's dairy in Wisconsin and after a 13 
few years of finding myself, I decided to take my savings and settle into something I knew.   14 
 15 
 I didn't come up with the name of the dairy -- that was Randolph's doing.  The northeast 16 
corner of the property is a reedy swamp, kept wet most of the year by runoff from the rest of 17 
the property and a small spring.  That part of the place has been fenced off for years, to keep 18 
the cows from slogging around in the muck.  From a farming standpoint, it's good for nothing 19 
but raising mosquitos, flies and other assorted bugs.  But I'm told by Kimball Arnold that it is an 20 
important bio-filter for area salmon streams, so I can't do anything with it but let it alone. 21 
 22 
 Our house is in the northwest corner of the property, with the barns just to the east and 23 
south, so the westerly breezes will blow any smells away from the house.   Of course, that 24 
strategy works both ways.  My neighbor to the west, Win Lockmiller, has his chicken farm 25 
configured in a similar way and I catch a good whiff of his barns on windy days.  Chickens! 26 
Smelly, noisy, rat attracting disease machines, if you ask me.  But Win has been here as long as I 27 
can remember, so live and let live.   You don't like the smell of farm animals, don't live in the 28 
country.   29 
 30 
 Dairy farming has its booms and busts, like any other business.  A glut of production in 31 
one decade causes everyone to cull their herds, which leads to a shortage of milk in the next 32 
period.  The size of my herd has varied from a high of 60 cows to a low of 10 udders and 4 33 
calves.  I almost got out of the business completely at one point, but something told me to hold 34 
on and that times would get better.  Right now, I have about 30 head on my remaining 80 acres.  35 
Most of the milk goes to the local artisan cheesemakers that are springing up all over the 36 
county.  So now I have to watch what's in the supplemental feed, so I can certify the milk as 37 
non-this and 100% that-free.   38 
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 1 
 Flies?  Sure, there are flies in the spring, and the summer and I suppose a good part of 2 
the fall, although you don't notice them by then.  Can you name a place and a human 3 
occupation where flies do not congregate?  There are several different types of flies and they 4 
bother the cows in different ways.  Some go for the eyes, another group hangs around on their 5 
legs and the big ones bite them right on the back and leave miserable welts.   I used to use 6 
pesticides to control the problem -- sprays, powders and some in the feed.  But the artisan 7 
cheesemakers don't like that, so now we use the old standards.  I spread the manure out over 8 
the fields or haul it off to the composting operation.  The cows flick their tails and move around.  9 
 10 
 Farming's a good life while it lasts, but there's no pension plan and no savings account, 11 
except for the land and the cows.  Nobody's looking to buy a farm this size anymore, at least 12 
not in one piece.  But there are a lot of people looking to escape the city and work on their own 13 
little patch of ground, even if they have zero idea what to do once they buy it.  So after the last 14 
milk glut, I decided to downsize my operation and to profit from my land, by platting a housing 15 
development on the south side.   16 
 17 
 The county fought me at first, along with the farmland preservationists.  Most of those 18 
pontificators wouldn't try to make a go of farming if you guaranteed them a return, but they 19 
thought it was a great idea for me to keep at it.  But after I hired a good land-use lawyer, who 20 
pointed out the developments starting to spring up all around me, I was allowed to offer large-21 
lot "ranchettes," with the hope (by the county) that at least some of the folks who purchased a 22 
parcel would use part of it for agriculture.  23 
 24 
 In 2001, I hired a surveying firm to divide my south 80 acres for development as 25 
Moonlight Estates. (I'm an amateur astronomer and the moon is the only thing I can reliably 26 
make out in a telescope).  All of the parcels, except part of what became Parcel 4, are located 27 
within the south half. Greendrover's Parcel A was originally supposed to be part of the 28 
development.  But when I had an expert conduct septic percolation tests, Parcel A and Parcel 4 29 
wouldn't pass for separate development.  I expanded Parcel 4 with some acreage from the 30 
north half and got the bigger lot to perc, but that didn't work with Parcel A.  No septic, no 31 
development, so I figured Parcel A would just have to stay pasture.  I removed that parcel from 32 
the development and recorded the revised layout (the numbered lots in Exhibit 1) and the 33 
CCRs, including the provisions listed in Exhibit 2.  The whole process cost a few bucks, so I 34 
started marketing the lots and, as the realtors say, aggressively priced them for sale. 35 
 36 
 Carrol Hawke bought the first place, Parcel 8, in 2002.  Janie McCormick was next with 37 
Parcel 6 and then Julius Hammer purchased Parcel 5 in 2003.  Hammer said he would only buy 38 
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the place if I also sold him Parcel A.  I guessed he wanted to be an even bigger dude farmer than 1 
his neighbors, so I went along.  I told him specifically that the land did not perc and that the lot 2 
was not buildable.  Julius said that was fine, he just wanted a place to pasture his horses. 3 
  4 
 I built the private roads into Moonrise Estates from SE Green Acres Drive.  The amateur 5 
astronomer in me came out again, so I named the roads after some of the "seas" on the moon.  6 
These roads are the only access into the development.  It was supposed to be only for the lots 7 
in the development and there was no plan to connect it to any other properties or roads, 8 
including my northern parcel.  I had my own access onto SE Marsh Land Drive, so I didn't need 9 
private road access to any part of my remaining property. 10 
 11 
 When I sold Hammer Parcel 5 and Parcel A, I had already recorded the CCRs, built the 12 
road and sold a little more than half the lots.  Some of the other parcels didn't sell as fast, 13 
including Parcel 4, which was larger than most folks wanted to buy.   So I still owned a few lots 14 
in 2005. Then one day, Hammer called me out of the blue and insisted that I grant Parcel A 15 
separate access to Serenity Drive and the other roads.  I thought that was strange, because the 16 
pasture sat right next to the parcel I sold him.  When I asked what was going on, he reluctantly 17 
asked to meet with me and some potential buyers for the field. 18 
 19 
 Imagine my surprise when Hammer told me that he had received a new, successful perc 20 
test for Parcel A and that the lot was approved by Pine County for development as a separate 21 
residential lot.  He was pretty coy about when he received this new test, and I suspect that he 22 
had it in hand when he bought Parcel A from me.  Then he introduced me to the Greendrovers, 23 
who were committed to buying the place until they learned there was no road access.  I was 24 
pretty sore about the whole thing and I gave Julius a hard time at first.  But Loren Greendrover 25 
was so excited about becoming a rancher and having a "big spread" like mine that you couldn't 26 
help but pull for those folks and what they wanted to do with the place. 27 
 28 
 I figured there couldn't be any harm in one more user on the roads, especially since 29 
Parcel A was originally supposed to be part of Moonlight Estates.  So Julius and I came to an 30 
agreement that allowed me to graze cattle on his property until his house was done.   We 31 
drafted up a deed with joint grantors, to save the cost of recording two documents. Exhibit 5 is 32 
a true and accurate copy of that deed.  Julius Hammer was the "land grantor" and, as the 33 
developer of Moonrise Estates, I was the "easement grantor".   I granted the easements 34 
conditioned upon the Greendrover’s acceptance of and compliance with the Road Use and 35 
Maintenance provisions of the CCRs.  Although I thought the language made Parcel A subject to 36 
all of the conditions in the recorded document, I guess I could have worded that a little more 37 
clearly.  Loren and I never talked about that, but anyway, that was my intent.  38 
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 Within a year of my deal with Hammer and the Greendrovers, I sold off the remaining 1 
lots that I owned in Moonlight Estates.  The Applegates bought their place sometime in 2006, 2 
but they lived in California for a long time after that and only came up about once a year.  For 3 
several years, most of the lots were mostly pasture, with a few houses and sheds sprouting on 4 
the corners of the fields.  Addison Javert was one of the first people to make Parcel 3 look like a 5 
residential lot, with a fully finished home, a gazebo and landscaped grounds in the front.  The 6 
place sure stood out at the time, a suburban oasis in the middle of a field.   7 
 8 
 The Applegates told me that their building plans were several years off.  So I asked them 9 
if I could graze my herd on Parcel 4 in exchange for weed control and they agreed to that for 10 
several years.  I had this same arrangement with most of the lot owners until their homes were 11 
developed.  Most of the original purchasers are still there, except for Julius Hammer, who 12 
apparently bought Parcel 5 and Parcel A for land speculation purposes.  If any of these folks, 13 
including the Applegates, had any problem with commercial cattle operations - dairy or beef - 14 
near their properties, they never mentioned it to me. 15 
    16 
 The Greendrovers were the first parcel owners to really try to make a go of farming on 17 
their land, although Carroll Hawke fooled around with feeder cattle from the beginning.   They 18 
started building a house and barn at the same time, then left the residence partially unfinished 19 
while they worked to get a herd of cattle started.  Loren Greendrover was always stopping over 20 
asking for advise on operations and seemed genuinely interested in doing things right.  Loren 21 
was gaga over those Murray Grey cattle right from the beginning, always telling me about their 22 
superior qualities and temperament.  I'll admit was a little alarmed when Boscoe arrived, 23 
because I have a fair number of purebred Holsteins in my herd and I didn't want problems with 24 
mixed dairy and beef breeding.  But Loren assured me that the bull was as docile as the cows 25 
and I've never had a problem with any of the Murray Greys "visiting" my place.  Given the 26 
propensity of all breeds of cows to knock over fences, this says something about the good 27 
management on GreyEden Ranch -- and about the strength of my barrier fence.  28 
 29 
 In 2010, Loren approached me about leasing or buying some of my land for grazing 30 
purposes, because the Greendrovers planned to expand the Murray Grey herd.  I had surveyed 31 
five acres immediately north of Parcel A as a separate lot, back when I thought I could make 32 
that parcel perc by expanding it.  That was when I was thinking about winding down my 33 
operation, maybe even dividing the north 80 into home sites.  So I sold Loren the land, which is 34 
shown on Exhibit 1 as Parcel B.  The price was reduced because the place was only useful as 35 
pasture for Parcel A and was only accessible through that property.  I would have expressly 36 
granted Loren the right to access Parcel B from the Lunar Sea roads. But no one thought it was 37 
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necessary, given the way the parcels were laid out next to each other.  Besides, I didn't own any 1 
property in Moonlight Estates at that time.  2 
     3 
 In 2013, I did have to approach Loren about the cruddy runoff from Parcel B onto my 4 
property and the Applegate parcel.  There is a natural drainage from these parcels into the 5 
swamp and for part of the year it runs steady, like a little creek.  The water is usually clear by 6 
the time it hits my land, but the Greendrover cattle were stomping around in the swale and the 7 
area was getting pretty gross.  Loren didn't seem to know what do about it, or didn't care, so I 8 
made an anonymous call to the county.  Kimball Arnold chewed the Greendrovers out and told 9 
Loren to fence off the drainage so the cattle couldn't get in.  They finally complied and that 10 
largely solved the problem, although that silty loam soil still gets pretty rank once in a while, 11 
when the fields are soaked and full of Murray Greys. 12 
 13 
 Except for GreyEden Ranch, everyone else in the development just plays at being a 14 
farmer.  Over the years, I've seen every kind of animal and crop you can imagine -- my favorite 15 
was the gaggle of free-range geese on Parcel 1, which unfortunately lasted all of six weeks 16 
before coyotes and cars wiped them out.  Most folks try something for a couple of years, then 17 
give it up and try something else.   I never saw the Applegates raise anything but a vegetable 18 
garden and a couple of fruit trees.  Jesse told me once that they had started an earthworm 19 
plantation that they fed with compost, but I don't know how long that enterprise lasted.   20 
 21 
 Any smells and flies from the Greendrover place wouldn't come my way, except a 22 
couple of times in the summer when the wind shifts and comes in from the east.  Their herd at 23 
times has been too big for the land they own.  They should cut back on the cows, supplement 24 
the pasture with feed pretty much all year, or rent additional land. If Loren is interested in the 25 
last option, I might be able to spare some additional pasture -- for the right price. 26 
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STATEMENT OF LOREN GREENDROVER 1 
 2 

 I'll have to speak for my family during the trial.  My spouse, Riley Greendrover, will be home 3 
keeping watch, trying to protect everything we've worked for from internet wackos and terrorists.  4 
Thanks to this lawsuit and the reckless actions of people like Winslow Taylor, we can never leave our 5 
place unattended.   I never dreamed things would turn out like this.  6 
 7 
 Twenty years ago, I was working on a construction project on the edge of Barryton, one of the 8 
first apartment complexes to venture out onto the forested hills north of town.  I was just an apprentice, 9 
trying to wedge my way into the journeyman program with the electrical worker's union.  I had never 10 
been up on this particular hill and I was awed by the view on the other side -- small farmhouses next to 11 
groves of shade trees, cows lazing by huge red barns and open fields of tall, waving hay.  That's the place 12 
to be, I thought.   Although I knew nothing about it back then, I decided that farm living was the life for 13 
me.   14 
 15 
 The idea stuck with me through the years, even as I moved up in the electrical trade.   I'll admit 16 
that I talked about it incessantly, although I didn't have much time to research what was really involved.   17 
Finally, my spouse and I were in a financial position to make the dream a reality.  Riley was hesitant 18 
about the distance and the isolation.  But I was convincing when I described all the advantages -- the 19 
kids would be better off, free to play in the yard, learning responsibility through chores, breathing the 20 
fresh air. I laid it on pretty thick.   21 
 22 
 We looked at a number of properties in The Big Gap -- that's what they used to call the area 23 
between Barryton and Alki City, back when there was a gap between them.  There was a new 24 
development being offered every week, but most of them were small lots with postage stamp-sized 25 
lawns and a great view of your neighbor's window.   That's not what I was looking for.  26 
 27 
 Then one day Riley noticed an ad for a single 6+ acre parcel, offered by a private party.  The 28 
description noted that it was near Moonlight Estates and had access to their private roads and electricity 29 
through that developer.  So we decided to take a look and immediately fell in love with the place (well, I 30 
did -- Riley thought it might be too far out from our jobs). 31 
 32 
 The owner, Julius Hammer, also owned the adjacent lot in Moonlight Estates and was just 33 
building a house on the northwest corner of that parcel.  He had planned to use "Parcel A" as a pasture 34 
for his horses, but decided to obtain another soil test first. Hammer discovered that the site could be 35 
sold as a separate buildable lot.  So he quickly opted for a bigger, fancier house and for fewer horses.  36 
Hammer pushed us hard to make a decision, telling us he had several potential buyers scouting the 37 
place and that we had to make up our minds.  We put an offer on the place within a couple of days of 38 
viewing the property.    39 
 40 
 When we decided to take the plunge, we discovered that Parcel A was not part of Moonlight 41 
Estates and did not have legal access to the private road that ran right next to the south side of the 42 
property,   Serenity Drive.  So Hammer set up a meeting with Kit Keller, the original developer, who still 43 
owned a couple of lots in Moonlight Estates.  Keller was surprised that Parcel A was now buildable and 44 
acted like Hammer had tricked Kit into selling the lot cheap.  But Kit took a liking to our family, especially 45 
when I mentioned that I wanted to start a cattle business like Marsh Side Dairy.  (At the time, I didn't 46 
know a beef steer from a dairy cow).  Keller asked how much I knew about farming and roared with 47 
laughter when I admitted that my only experience was petting cows at the Pine County Fair.  Kit said, 48 
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"Well, that's more contact than most people have!" and assured me that all the farming operations in 1 
the area would help me get started in any way that they could.  2 
 3 
 Keller had no problem with giving us access to the development's roads, although the first idea 4 
was a shared entry point with Hammer on the east side of his property.  Julius objected to that, because 5 
his house was going to be at the other end of his land and he didn't want a long driveway.  So Kit said I 6 
could have a separate access, as long as I agreed to pay my share of road construction, repair and 7 
maintenance, just like everyone else in the development.  That was no problem and we have faithfully 8 
contributed to those costs whenever we were asked. 9 
 10 
 Nobody said anything about adding the property to Moonlight Estates or any conditions, 11 
covenants or restrictions.  The deed referenced the CCRs in granting the easement, because Kit said that 12 
was where the division of road maintenance costs was described in the record.   From our discussions, I 13 
learned that this system was very simple -- total cost divided by number of lots -- so I didn't bother to 14 
look it up.   15 
 16 
 Keller knew I had plans for a big operation like the dairy.  So even though we didn't need 17 
permission, Kit implicitly approved the idea by granting the easement.  Until Javert's letter and this 18 
litigation, no has ever suggested that my property was part of the Moonlight Estates development, or 19 
bound by the CCRs.  Hammer told me that the parcel was not covered by development rules.  And I've 20 
never been notified of any homeowner's association meetings or decisions.     21 
 22 
 We moved out to the place in 2005 while our home was still being built, and lived in a travel 23 
trailer and a camper.  It was cramped, but we wanted to get the kids started at their new school.  Things 24 
cost a little more than we anticipated and contractors were busy with other jobs in those boom years.  I 25 
could do most of the electrical myself, but the rest of the house took more than a year to complete.  We 26 
actually moved in while the work was ongoing and parts of the place were unfinished for several years. 27 
 28 
 Although we were strapped financially, I was anxious to start farming.  Keller had convinced me 29 
that I didn't have enough land or start-up money for a dairy.  So in 2007 I started my "cattle ranch" with 30 
2 pregnant beef cows.  I didn't know much about different breeds of cattle then, so I purchased a polled 31 
Hereford and a Murray Grey, a breed I'd never heard of before.  Just watching the difference in the way 32 
the two animals acted, how they treated their calves and how they handled around our kids convinced 33 
me that this was a special stock.  Murray Greys were the way to go and so I have dedicated my 34 
operation to breeding and raising these wonderful cattle. 35 
 36 
 According to Australian legend, the first Murray Grey was born in New South Wales in 1905, to a 37 
light roan Shorthorn cow and an Aberdeen Angus bull. This one cow gave birth to 12 off-color calves and 38 
"The Twelve" formed the basis for the pure genetic strains of the breed.  In the late 1960s, cattle 39 
producers here were desperate to find larger, more efficient animals and first imported Murray Greys to 40 
America.  Even now, most Western ranch operations still rely on the old standard breeds and only a few 41 
of us are smart enough to feature these remarkable creatures. 42 
  43 
 Why do I love Murray Greys? Let me count the ways.  The varied shading of their mottled grey 44 
and blue skin protects them from overheating and helps keep away certain eye and skin problems.  They 45 
calve easily and the cows are very good mothers with strong milk production for a beef breed.  The 46 
young animals grow rapidly and use their feed very efficiently until they reach market weight.  And best 47 
of all, this breed has a great temperament.  Simply put, they don't get on each other's nerves and don't 48 
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get irritated when you work with them.  Even the bulls are docile and easy to control.  You can pack 1 
them into a barn or a small pasture area and they take it in stride.  If only human neighbors were as easy 2 
to work with! 3 
 4 
 Most of my ranching knowledge is self-taught, with the help of others like Kit.  One of the first 5 
things I've learned: it is hard work and requires a lot of initial investment and ongoing expense.  Our 6 
story is a good example.  We built a small barn early on, but quickly discovered that wasn't big enough.  7 
So that barn became the supply shed and we built a larger barn farther away from the house.  We've 8 
purchased a tractor with a front loader, a tiller and a manure spreader.  Then there are all the "little" 9 
things -- fencing, feeders, automatic watering system, chutes, halters -- the list goes on and on. Add hay 10 
and supplements and the gas and oil for the truck and equipment and you have a spendy proposition.  In 11 
some years the ranch supports itself and makes a little money. But most of the time, my job as an 12 
electrician and Riley's work as a school teacher have to make up the difference.  13 
 14 
 Each year, more calves were born and I acquired more stock through purchase.  And I decided to 15 
start my own breeding program -- that's why I acquired Boscoe, a purebred Murray Grey bull, in 2010.  16 
The herd would eat down the grass on Parcel A by late summer, so I would rent pasture from adjoining 17 
landowners, including the Applegates.  As the development filled up, I started looking for more pasture 18 
in other parts of the county.  And I convinced Keller, who was scaling down the dairy operation, to sell 19 
me some acreage north of my field.   20 
 21 
 Although the two properties are still separate tax lots, our family doesn't talk about Parcel A and 22 
Parcel B anymore.  In 2011, we decided to call the place GreyEden Ranch, because the cows are so 23 
happy here.  Parcel A has the house, outbuildings and the front field.  When we acquired Parcel B from 24 
Kit Keller that same year, that property became the back field.  Kit knew we were expanding our 25 
operation and complimented us on the growth of the business.  There was no need to talk about a 26 
separate easement for the back field, since only farm vehicles and occasional truckloads of hay go back 27 
there.  Anything we need for that area starts out on the front parcel and then gets moved to the back.  28 
 29 
 The number of cattle based on GreyEden Ranch increased annually until 2016.  The head count 30 
on the home ranch varies by the time of year and the number of animals moved to the summer pasture.  31 
Based on my rough notes, here are the numbers for select years: 32 
 33 
 2008:    2 - 4 head of cattle. 34 
 2010:   5 - 8 35 
 2013:   16 - 20 36 
 2014:   18 - 25 37 
 2015:   19 - 29 38 
 2016:   22 - 34 39 
 40 
 Domestic beef prices have picked up recently, so I decided to clear out some of the stock.  Now, 41 
I have room to begin a program of increased calf production.  Also, most of the off-site pasture that I 42 
used for years was recently developed into Barryton Landing, a mixed-use site with retail, single family 43 
dwellings and apartments.  The contractors I work for were heavily involved in that job, so I made quite 44 
a bit off the project, although I was sorry to see the land paved over. So until I can arrange alternate 45 
summer grass, I've kept all the cattle on the home site and decreased the herd's size.  In 2017, we had 46 
18-23 head of cattle and since 2018 the number has held steady at 20 head, including Boscoe.  That was 47 
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probably the number pastured there when Winslow Taylor paid a visit.  Contrary to what others may 1 
think, the herd decrease has nothing to do with this lawsuit.  2 
 My operation is not a feed lot.    A feed lot is an intensive feeding enterprise, where cattle are 3 
confined for six to eight months to gain weight quickly before slaughter.  They don't get to move much 4 
and there is barely room to lie down.  They eat a specialized diet of feed with little grass and lots of 5 
weird supplements, hormones and antibiotics.  This method of raising cattle is not ranching.  Feed lots 6 
are messy, miserable and (in my opinion) inhumane.  I would not subject my animals to these conditions 7 
and I resent any reference to my operation as a feed lot.   8 
 9 
  Like all ranchers, I have to feed my cattle during the months when the grass is not actively 10 
growing and weather forces them to be more confined to barns and shelters.  But the primary food 11 
source for my herd during the spring and summer is natural grazing and that is why the herd has to be 12 
spread out to several locations.  I know as well as anyone that there isn't enough grass on the home 13 
ranch to feed the entire herd and that large numbers of ungulates in a confined area will suppress 14 
vegetation growth by beating it down under their hooves.   The remaining cattle on the home ranch 15 
during the summer rotate between the front field near the barn and the back field on Parcel B  This 16 
gives the grass in each area time to rebound and lengthens the grazing season.  17 
 18 
 The last few years have been extra dry during the summer months and this has affected my 19 
operation, just like every other cattle producer in the area.  The spring growth stops earlier and non-20 
watered fields don't produce grass as far into the summer.  So we have started to feed hay more, and 21 
more often, in the summer months.  That was another reason to thin the herd, although I don't 22 
anticipate that the prolonged dry conditions will persist.  The weather is cyclical, although it always 23 
causes a problem in agriculture -- a few years ago, persistent rains through the summer resulted in poor 24 
hay harvests.  25 
 26 
 So the cows and calves rotate between the various pastures.  Boscoe has always been a special 27 
case and is even more so since the problem with Addison Javert and that precious Bessy.  He used to be 28 
a free grazer like everyone else, although he stayed on the home place where I could keep an eye on 29 
him.  Now he has a spacious secure pen on the back side of the barn with a nice view of the fields and a 30 
shaded area next to the building.  When he's here, he gets grain as well as hay.  He's living the good life 31 
and costing me a pretty penny.  But he's worth it -- renting him out for breeding purposes is the most 32 
consistent income we receive from the ranch. 33 
 34 
 And Boscoe doesn't need to be freed; he gets around.  (Can you imagine the uproar if we 35 
actually freed our cattle herd to roam wherever they wanted?)  His services are in demand and I haul 36 
him to neighboring farms on a regular basis.  He stays with those herds for 1-3 weeks, comes back here 37 
for a few days of R and R, and then he's headed down the road, sometimes 100 miles from here.  38 
Although Boscoe would put up with squalid conditions like a trooper, the truth is he leads a pretty good 39 
life. 40 
 41 
 But reality means nothing to a number of people who use the internet on a regular basis.  Ever 42 
since Winslow Taylor's video of Boscoe in his pen went viral, I have received a constant barrage of 43 
harassing comments and threats from anonymous nut jobs.  I had to take down the ranch's web page 44 
and then somehow they found our personal accounts.  You wouldn't believe some of the things they say 45 
they will do to our ranch, and to us if they find us out in public.  Some of them are even making money 46 
off the "cause", selling Free Boscoe shirts and hats.   47 
 48 
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 The worst abuse comes from the Boscoe Unlimited Liberty League (BULL).  I don't know how 1 
many people are in this terrorist group, but I am afraid that they intend to cause real harm.  The front of 2 
the house was already vandalized once and a group of masked picketers stood out on Serenity Drive for 3 
a while, until Javert drove them off.   They plan to disrupt this trial, plaster my face all over the place so I 4 
will be an easier target and use my absence during the trial to wreck our place and steal my poor bull.  5 
These people have to be identified and stopped.  6 
 7 
 Of all the people in our neighborhood, Riley and I have the biggest incentive to keep our 8 
operation clean and insect-free.  We live right next door to the barns and fields and our kids would be 9 
insufferable if they could not play outside.  So I try to follow best practices for animal care and field 10 
maintenance in my operations.  I'm proud to say that our kids have exhibited our cows at the Pine 11 
County Fair with their local 4-H club and have won the herdsmanship award for their stalls three years in 12 
a row.  13 
 14 
 Sure, it gets muddy and messy sometimes.  When that happens, I spread hay in the affected 15 
areas until conditions allow me to scrape the area with the loader blade and pile the muck for later 16 
distribution.  I load the piles into the spreader and fertilize the back field on a regular basis.  I followed 17 
all of Kimball Arnold's suggestions for fencing and improving water quality, although I thought the 18 
citation I was given was unwarranted.  I was in the process of complying when it showed up in the mail.   19 
 20 
 Murray Greys are not fly magnets like other breeds, but the pests do show up from time to time 21 
in the warm months.  When that happens, we put out supplement blocks for the cows to lick with 22 
special pesticides. Sometimes, I set up a brush-off station the cows can walk through, with specially 23 
treated feed sacks.  These chemicals, along with the natural defense of a tail, help repel the flies and 24 
keep them from pestering my herd.  Usually after a few days, the swarm gets sick of the chemical smell 25 
and disappears.   The conditions are not bad and no one in the development ever complained about 26 
them, until the Applegates moved up from California.  27 
 28 
 For years, I hauled supplies and cattle to and from the place using my own pickup and trailer.  I 29 
still do that regularly, but it's been great to have Carrol Hawke close by to haul larger loads -- that 30 
actually cuts down on the number of trips I have to make.  There have been a few mishaps when Hawke 31 
tried to fit the rig around tight corners -- although Carrol insists otherwise, our mailbox was an early 32 
casualty.  When it happens, I make things right with the affected neighbor.  I've never compensated 33 
Hawke for any damage to the rig, which is covered with dents and dings anyway.  It's not that I wouldn't, 34 
but Carrol insists there have been no collisions during the trips into Moonlight Estates, so there is 35 
nothing to fix as a result.  36 
 37 
 Managing GreyEden Ranch has been a learning experience and the business is constantly 38 
changing.  But I think we are running a good operation and new ranchers now contact me for advice.  39 
Other ranchers tell me this is one of the cleanest farms they have ever seen.  It is not a nuisance and 40 
never has been.  Our family has a right to do what we are doing on our land and we are not hurting 41 
anyone.  I'm sorry the Applegates don't like it here in the country, but I am not the cause of their 42 
problems.   43 
 44 
  45 
 46 
  47 
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STATEMENT OF EV MUSKA 1 
 2 

 Would you like to be shunned at parties?  Then do what I did, and study the fascinating 3 
world of entomology.  At least, I find it fascinating, but my dinner guests rarely share my 4 
enthusiam.  That is especially true when I expound upon my subspecialty, the classifications, 5 
characteristics and habits of our constant companions, the flies.  6 
 7 
 My initial interest was medicine and I hoped to work with underserved populations to 8 
both cure and prevent the spread of various illnesses.  During my initial studies, it quickly 9 
became apparent that disease prevention is really bug prevention. For example, the common 10 
housefly, found all over the world, can carry salmonella, staphylococcus and E. Coli bacteria, 11 
These little beggars are also a major transmitter of diseases such as typhoid fever, cholera, 12 
hepatitis, tuberculosis and dysentery.  It didn't take long to realize that if I wanted to make a 13 
difference in people's lives, I needed to be in a field that focused on controlling these types of 14 
insects.  15 
  16 
 So I switched my major to biological studies and settled in at Montana State University, 17 
which allows you to earn a minor in entomology.  After an unpaid internship with the Center for 18 
Disease Control, I obtained a master's degree in entomology from Washington State University.   19 
My area of specialization was the movement and dispersal patterns of various insects known to 20 
be carriers of infectious diseases.  I believe that knowledge of where a bug comes from and 21 
how it gets around is essential in creating effective control measures.  That is particularly true 22 
with flies.  If you haven't eaten recently, my thesis on this subject is available online. 23 
  24 
 For the last 10 years, I have consulted with various organizations about their particular 25 
problems with flies.  My list of clients includes landfills, commercial agricultural operations that 26 
generate large amounts of waste and municipalities hard hit by insect-borne disease.  27 
Unfortunately, these consultations often take place after the outbreak has come and gone.  No 28 
one thinks to call the fly expert until after the screen door is opened. 29 
  30 
 It is unusual for me to consult in a case like this, involving neighbors in an isolated 31 
residential area.  However, I was curious to see whether I could determine the type of flies 32 
plaguing the Applegates and the probable source of this infestation.  Besides, I was between 33 
epidemics and the defendants were willing to pay my $275 hourly rate for a minimum of 15 34 
hours to investigate the situation, do some research and write a report.  This will be my first 35 
time testifying in court, and I'm nervous, so please don't fly off the handle at me.   36 
 37 
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 To investigate the situation at Moonlight Estates, I reviewed the statements authored 1 
by other witnesses about conditions they observed.  I paid particular attention to their 2 
descriptions of the flies they had seen, what they looked like and how they acted.  I accepted 3 
these descriptions at face value, although I found Loren Greendrover's statement that there 4 
were very few flies around the cattle lot incredible.  In the late spring and summer, you would 5 
expect to see a noticeable population of flies around an operation of this type, even if the 6 
owner was making a significant effort at insect suppression.  7 
 I also obtained weather and microclimate information for the area and studied 8 
prevailing wind patterns for southern Pine County.  I researched the typical subspecies of flies 9 
that would be endemic to this region and noted their range of movement and behaviors.  10 
Finally, I visited the area in November and viewed the possible sources of fly infestation.  11 
Admittedly, November is not prime fly season, but I went to the area as soon as I was retained.  12 
I directly accessed Kit Keller's property and the chicken ranch immediately west of the Marsh 13 
Side Dairy.  I viewed the Greendrover property from their house, but I did not go out into the 14 
fields because I had forgotten my boots.  The fields were pretty wet and sloppy and the cattle I 15 
observed were over their ankles in mud around the feeders.  Since I would have to wade 16 
through that area to get to the back of the property, I decide to forego a trip to the greener, 17 
cleaner acreage in the back. 18 
 19 
 My opinion, to a reasonable degree of scientific certainty, is that GreyEden Ranch was 20 
not the primary source of the fly infestations that plagued the Applegate property.  Most of 21 
their problem in the later parts of the year - late fall and winter - is self-created, the result of 22 
the earthworm "plantation".  During the rest of the year, the flies come from a variety of 23 
sources, including several agricultural operations in the area and a swampy area immediately 24 
adjacent to their land.  While the plaintiff's cattle lot does contribute to the problem, Boscoe 25 
and his harem cannot be said to be the principal source of insects and the level of swarm 26 
activity would be about the same during "fly season" even if that lot was free of cattle.  27 
 28 
 To understand my opinion, you have to remember that there are many different types 29 
of flies and that each has different food sources, behaviors and methods of procreation.  30 
Ideally, the best investigation would include collection of specimens during the infestation.  31 
Understandably , the Applegates did not keep any souvenirs of their fly problems, although 32 
some information could be obtained by studying the fly specks left behind.  These specks are 33 
created by some fly species in two ways.  Common house flies don't bite and chew, but they 34 
ingest food by vomiting on it to start breaking it down. Then they sponge it up with their 35 
mouths, but they don't pick everything up, leaving a speck behind.  And flies spit out both ends 36 
when they land, if you get my meaning.  So a speck can also be fecal matter. In addition to 37 
excreting and regurgitating, flies also have sticky pads on their legs that can carry debris (and 38 
disease organisms).  If you really have some money to spend, you can obtain specific genetic 39 
information by collecting and DNA testing these specks. That sort of investigation would 40 
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typically be reserved for major disease outbreaks, where vector analysis would be especially 1 
important. 2 
  3 
 The flies that plague the Applegates in the late fall and into the winter, based on their 4 
description and on Exhibit 3, are likely cluster flies, pollenia rudis. Cluster flies are slightly larger 5 
than house flies and can be recognized by distinct stripes behind the head and short golden 6 
hairs on the thorax.  These slow-moving flies overwinter in protected areas between the inside 7 
and outside walls of a house or in the attic or basement.  They love to hibernate in houses and 8 
then emerge to cluster in large numbers on windows and buzz around the interiors of homes. 9 
  10 
 The good news -- cluster flies do not present a health hazard because they do not lay 11 
eggs in human food. The bad news -- they are difficult to eradicate and annoying as all get out.  12 
The reason I believe this infestation was created by the Applegates is the food sources of 13 
cluster fly larvae.  Cluster flies are strictly parasitic on earthworms; the females lay their eggs 14 
near earthworm burrows, and the larvae then infest the worms. So the worm raising activities 15 
on Parcel 4 are the most likely source of the problem here.  Of course, other flies sneak inside 16 
homes for fall and winter when they can.  The bite Addison Javert received from a fly in the fall 17 
is not consistent with cluster files.  Because various flies can co-exist in the same environment, I 18 
suspect that a few stable flies might be inside the Applegate home, but the predominant 19 
population was cluster flies.   The specks on the windows and counters are consistent with 20 
these flies, even though these marks are more prevalent with spitting flies.  They all leave their 21 
marks.  22 
 23 
 As for the rest of the year, Moonlight Estates is visited during fly season with the typical 24 
mix of these pests.  Agricultural areas where humans and animals are present attract a host of 25 
flies, as do swamps and wetlands.  Based on the descriptions provided, I identified at least four 26 
types of flies that were present during spring and summer: 27 
 28 
 The most common fly to visit this area was likely the house fly, a well-known 29 
cosmopolitan pest on both farm and home. This species is always found in association with 30 
humans or the activities of humans. It is the most common species found on poultry farms and 31 
is a real problem where chickens are kept in cages.  The chicken farm next to Marsh Side Dairy 32 
would be a massive breeding ground.  But the species has adapted well to feeding on any type 33 
of garbage or waste, so it is abundant almost anywhere people live.  34 
 35 
 The house fly overwinters in either the larval or pupal stage under manure piles or in 36 
other protected locations. Warm summer conditions are generally optimum for the 37 
development of the house fly, and it can complete its life cycle in as little as seven to ten days. 38 
Although this fly species does not bite, the control of house flies is vital to human health and 39 
comfort because of the pathogenic organisms they pick up and distribute.  40 
 41 
 Horse flies are bloodsuckers and can be serious pests of cattle, horses, and humans.  An 42 
attack by just a few of these persistent flies can make outdoor work and recreation miserable. 43 
The larvae of most horse fly species develop in the mud along pond edges or stream banks, 44 
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wetlands, or seepage areas.  So the marsh adjacent to Parcel 4 is the most likely source of these 1 
pests, although the drainage on Parcels A and B could be a secondary source, especially if cattle 2 
were churning up its edges.  These flies are attracted to movement, carbon dioxide and 3 
warmth, so any person or animal outside is at risk. 4 
  5 
 The presence of cattle in several locations near the Applegate property, including 6 
GreyEden Ranch, would also suggest the presence of stable flies, another blood feeding fly 7 
species.  In the U.S., stable flies feed mainly on large ungulates such as cattle and horses. 8 
However, they are known to feed on humans. On large animals, the flies congregate on the 9 
legs.  Humans usually get bitten on the legs, behind the knees, and on the elbows.  Stable flies 10 
have a great capacity for flight and can fly at speeds of 5 mph without wind. So stable flies on 11 
the Applegate property could have come from the dairy, Parcels 6 and 8, or even from Bessie, 12 
although in general the larger the number of cows, the greater the number of flies.  By the way, 13 
one of the major larval development sites that contribute to their numbers is wasted feed near 14 
round bale feeders.  Since just one of these sites can generate thousands of flies, regular clean-15 
up around these feeders is essential to fly suppression. 16 
 17 
 Finally, face flies are widely distributed in the regions of the Northern hemisphere with 18 
moderate climate. Although face flies attack mainly cattle, they can also annoy horses and 19 
humans.  Adult females lay eggs on fresh and humid cattle manure, so regular cleanup and herd 20 
dispersal will keep their numbers down. Adult flies feed on body fluids of cattle, particularly 21 
around the eyes and nose.  Face flies are non-biting flies, but their sucking mouthparts are 22 
capable of scrapping the host's skin to make it exude.  They are highly annoying, mainly to 23 
cattle, and can transmit pink eye.  For whatever reason, they tend not to be attracted to certain 24 
breeds of cattle, including Murray Greys.  On the other hand, hungry flies are not that 25 
discriminating.   26 
   27 
 In any given year, there may be other flies visiting the Applegate parcel.  Dead animal 28 
carcasses nearby may attract bottle or blow flies, which can disperse to other areas and food 29 
sources on a temporary basis.  And cattle manure can attract horn flies, another blood-feeding 30 
ectoparasite, although that again would be more common with cattle breeds other than 31 
Murray Greys -- they prefer dairy cattle.  But the primary populations, based on my research 32 
and the witness descriptions, are the four varieties I've discussed.  33 
 34 
 Based upon my observations, the Greendrover property does not contribute more to 35 
this fly problem than any other nearby property.  The prevailing breezes in this area pass over 36 
several likely insect breeding grounds, including other properties in Moonlight Estates, Keller's 37 
dairy, the swamp and the chicken farm.  The mix of pests suggests multiple sources, although 38 
each of these species can co-exist with the others.  The problem here is caused by living in the 39 
country, not by one particular operation. 40 
 41 
 Of course, flies are lazy and like to conserve the energy they build up in their short lives.  42 
So they tend to stay close to home, especially if home is a filthy place with lots of food.  In my 43 
line of work, the breeding sites closest to infestation are usually the most likely cause of the 44 
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problem.  But I don't believe that is the case here, given the variety and the wind patterns, 1 
which are often the most important factor in dispersal.  I could give a more definitive answer if I 2 
was at the properties during the infestation for several days, so I could collect samples and 3 
count enough specimens to statistically model the populations present.  But that usually isn't 4 
possible and conditions change each year, so the infestation during one year may be entirely 5 
different from the next.  6 
 7 
 I do agree that all agricultural operations should work harder to control the conditions 8 
that allow flies to breed and thrive.  This would include regular clean-up and removal of spent 9 
feed, mud scraping and dispersal and a reduction of the concentration of herds and flocks in 10 
small, confined areas.  Humans also need to reduce waste, clean up their garbage and seal the 11 
containers it is kept in until disposal.  It is essential that we all do our part to reduce the disease 12 
and misery caused by the propagation of these swarms, which only exist in these numbers 13 
because of our presence and activities.  GreyEden Ranch is not pristine, but it is not the primary 14 
fly generator in this area.     15 
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STATEMENT OF CARROL HAWKE 1 
 2 

 Ten-four, good neighbor, what's your 20?  Mine is Moonlight Estates Parcel Number 8, 3 
where the Hawkes built their nest over 15 years ago.  My family was one of the original 4 
occupants of this development and we built the first house and the first barn.  As with most 5 
good fortune, it helps if you know somebody, and Kit Keller and I had been friends for many 6 
years.  Marsh Side Dairy was on my regular supply delivery route for a long time.  So Kit gave 7 
me first crack at the lots and I naturally chose the one in the southwest corner, farthest from 8 
the main street and most of the other lots.  The back and side of my acreage adjoins fields and 9 
patches of pine, a perfect buffer from prying eyes and wagging fingers.   At least, I think it is -- 10 
I've heard rumors that some of those pastures may soon be surveyed and divided into lots.  I 11 
may be a hypocrite, but when those developments are proposed, I'll be opposed.  I've got mine 12 
now, so Farmland Preservation! 13 
 14 
 I'm not really doing anything on my place that you would want to look or wag at, 15 
anyway.  It's just that I spent so many years cooped up in little apartments in Alki City that I got 16 
sick of keeping my shades drawn and my voice down.  That's not the way to live -- I heard there 17 
was a shooting in the parking lot of my old apartment complex just last year.  Fortunately, the 18 
guy recovered, but that could have been me. 19 
 20 
 So now things are simple.  I have two fruit trees and a gooseberry bush.  My riding lawn 21 
mower has a tiller to work up my vegetable patch every spring.  The rest of the lot is fenced for 22 
feeder cattle.  I buy 8 or 9 young steers in March and turn them loose on the grass.  When they 23 
eat it down to nothing, we rent a neighbor's pasture or buy a few ton of hay.  When they reach 24 
market weight in the fall, we load them up and sell them and (usually) make some money.   25 
 26 
 If that violates the Cs, Cs and Rs, no one has ever mentioned it to me.  Who would buy a 27 
lot this large if they weren't able to do something with it?  The footprint of the house and yard 28 
works out to half an acre at most.  What does Applegate and Javert want us to do with the rest 29 
of it, open a nature preserve?  Kit never expressed any reservations about what I was doing 30 
down here.  When I was just starting out, that sly fox even sold me a few bony heifers for 31 
"feeders."  I switched to steers after a couple of years.  They put on the weight faster and have 32 
less incentive to roam, if you catch my drift. 33 
 34 
 I like all of the folks in our little neighborhood, to the extent that I see them.  Until this 35 
whole lawsuit thing blew up, no one ever complained about what you were doing or how it 36 
might affect property values.  My assessed value keeps going up every year and so do my 37 
property taxes.  I was thinking about complaining, but then I called the assessor and he told me 38 
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that all of the property values in this area are on the rise, including the Applegates and Javert.  1 
So if everyone's property is more valuable every year, where's the beef? 2 
 3 
 Now that I think about it, I take back that comment about no one ever complaining 4 
before. Addison Javert would raise a stink every now and then at one of the homeowners 5 
association meetings about somebody's antenna or goat.  It wasn't very often and we only met 6 
about once a year, to talk about the road.  Whenever a subject other than road maintenance 7 
came up, President McCormick asked us to focus and quit worrying about things we couldn't 8 
legally do anything about.  Janie was the best president this place ever had!  That usually 9 
caused Javert to sulk in the corner and mutter about the rules for the rest of the meeting. 10 
 11 
 Although the cattle raising has been a nice supplement to my income most years, it 12 
doesn't pay the freight.  My main employment is freight, as a truck driver for Ranch Support 13 
Specialties, a feed and farm supply company headquartered in the Yakima Valley.  I haul alfalfa, 14 
clover and other good feed from the east side of the state over to operations in the West.   On 15 
the return, I load up with imported supplies at the Alki City docks -- things like salt, feeders, 16 
irrigation systems, anything an operation might want -- and drag it over to Central for 17 
distribution by other rigs. 18 
   19 
 It's steady work, although it gets a little thin whenever the farm economy hits the skids.  20 
But I can do most of the runs in one day and be home for supper.  The pay is decent, when you 21 
add mileage and the discount for my own supplies.  And I get to fool around on the CB radio -- 22 
most of us veteran truckers still use it, although the lingo has been upgraded over time. 23 
(Nobody talks about Mama Bears anymore - they're all just Bears now).  My handle is Hay 24 
Jockey, if you ever have your ears on.  25 
 26 
 As I mentioned, I met Kit when I hauled for another trucking outfit and Keller was well 27 
aware of what I wanted to do on my land.  When I bought Parcel 8 I asked about the roads that 28 
were going to be built into the development.  They were just narrow gravel tracks at first, 29 
although I could handle even that with my K-Whopper.  I've been at this a long time.  But I 30 
needed to be able to get in and out when I kept a long rig overnight, which happens once in a 31 
while.  Kit assured me that the road would be big enough and that no one would have a 32 
problem with my hauling in and out of there, or storing the truck overnight.   33 
 34 
 Marsh Side Dairy wasn't my only customer out this way, although with all the 35 
developments going in, the major operations are getting fewer and farther between.  I brought 36 
the truck home on a regular basis, although most of the time it was without a trailer.  In the 37 
morning, I could pick up a full load closer to the docks, so there wasn't any reason to bring an 38 

Page 51



empty home with me. Occasionally I would haul my own supplies in, but that was usually in my 1 
crew cab - I didn't need a flatbed full of stuff at a time.  Nobody ever said a word or gave me a 2 
dirty look, including Javert. 3 
 4 
 After Greendrover had his cattle lot up and running, GreyEden Ranch became one of my 5 
regular stops.  That herd grew like a weed, especially after Boscoe showed up.  I counted 35 6 
head one time, a lot more than I would ever try to graze on a patch like that.  On the other 7 
hand, I've seen feedlots with more steers than that on less space. Usually, they are not this 8 
close to a bunch of houses because it can get messy and smelly.  But Loren seemed to know 9 
what the score was and it wasn't hurting me.  Besides, it was nice to have the last stop so close 10 
to home, if I figured my route right. 11 
   12 
 Even with my experience, I'll admit that hauling a loaded trailer left onto Tranquility 13 
Street, up Cleverness Boulevard and down Serenity Drive can be a challenge.  That's three 90s 14 
in a relatively short space for a long vehicle.  You barely get through one corner and the next 15 
one appears.  The width is not a problem and I keep close to the side when unloading.  Anyone 16 
who says they can't get around once I'm parked isn't trying, unless they are driving another 17 
semi-truck and trailer. 18 
  19 
 It was mid-September the first time I brought Greendrover a full load and it had been 20 
raining pretty hard for days, including that one.  That softened up the side on the first corner, 21 
probably because the road hadn't been properly chip sealed that summer.  We had talked 22 
about doing it, but decided to wait because Javert had convinced the group to start an action 23 
against the horse boarding business on Parcel 7 and we were supposed to each pony up some 24 
money for legal fees.  I was against that idea and I'm still against it.  But I'll probably pay my 25 
share, since Javert is threatening to put a lien on my place if I don't follow the rules. 26 
 27 
 Anyway, back to my story.  I got too close to the edge of the turn and then 28 
overcorrected when the rig started to slide.  I was driving a Pumpkin then, and I still contend 29 
this never would have happened in my old K-Whopper.  I jackknifed and ended up crossways in 30 
Cleverness Boulevard, with the trailer on a dangerous teeter.  I thought I was going to lose the 31 
load, but the company sent out a couple of big tow rigs and straightened things out.  I learned 32 
my lesson that day and never had another problem hauling supplies into Moonlight Estates. 33 
  34 
 Javert stood there glaring at me during this whole episode, which I didn't think was very 35 
neighborly.  After that, Addison was constantly telling Loren that I had hit this or that and that 36 
the defendant needed to pay for it.  That's a bald-faced lie and an insult to my driving skills.  37 
Maybe some other gear jammer couldn't handle the space, but I personally think Javert was 38 

Page 52



just trying to cause trouble for Greendrovers, which is also the whole point of this lawsuit.  I 1 
told Loren not to pay, but those folks were trying to keep the peace, so they went along with 2 
Javert's demands and paid. 3 
  4 
 The truck traffic on the Lunar Sea roads is not causing any excessive wear to the road 5 
bed.  I would notice if it did.  Big rigs let you know where every bump and pothole is located 6 
and they are not located in Moonlight Estates.  Addison Javert and Jesse Applegate have 7 
convinced everyone else that there is a problem, so now we rip the road up and unnecessarily 8 
repave it every year.  If you ask me, the two of them are just trying to create a concern where 9 
none exists, to help them out in this case. 10 
  11 
 Loren doesn't run the cleanest, most primrose-lined cattle operation I've ever seen.  12 
Come to think of it, neither do I.  But that feedlot smells and looks a lot better than most of 13 
them.  GreyEden Ranch is not a neighborhood nuisance, or even a problem for anyone, unless 14 
that person is out looking for a problem. I am  over and out.         15 
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STATEMENT OF KIMBALL ARNOLD 1 
 2 

 Ah, the good old days, when a busy day for me was prodding a farmer to fix the fences 3 
near her pond, offering some pamphlets to a rancher about field rotation or giving a talk at the 4 
fairgrounds about maintaining water quality in local streams.  Now I spend my time 5 
investigating supposed pollution from pesticide runoff, mediating disputes between neighbors 6 
and responding to constant complaints from newcomers about conditions on adjacent 7 
properties.  Pine County has become the front line in the battle between those who want to 8 
keep doing what they’ve always done out here and those who think they know better than 9 
everyone else.   10 
 11 
 I have a bachelor's degree in Environmental Sciences from NE Montana College and a 12 
master's degree in ecological health and safety from the University of Montana.  Most of my 13 
useful knowledge, however, comes from experience -- I've worked in this field for over 20 14 
years.  Pine County first employed me as a septic tank inspector and since then I've come up 15 
through the ranks, either directly dealing with environmental issues or supervising our very 16 
professional staff.  I've seen just about every kind of mess people can make in conducting their 17 
lives and businesses.  Many of the issues in southern Pine County relate to agriculture and the 18 
perception by some that it is being conducted improperly or unsafely.  I find that in the vast 19 
majority of complaints that is simply not the case. 20 
 21 
 As the County' s chief agent for enforcement of environmental and zoning laws in our 22 
unincorporated areas, I am responsible for issuing citations for violations, and initiating public 23 
nuisance and enforcement actions when conditions warrant.  I can ask our courts to enjoin 24 
illegal activities and to fine landowners and commercial operators, including restitution for 25 
repairs and recoupment of costs and legal fees.  Within the limits of my budget, I respond to 26 
most of the serious problems.  Private parties can also file lawsuits for nuisance, but if our 27 
office doesn’t think legal action is worthwhile, it probably isn’t.   28 
 29 
 In extreme instances, the county can seize control of property and directly initiate 30 
cleanup activities, billing the property owner after the fact.  I've only initiated that type of 31 
action once, after discovering an illegal rendering plant operating on the shore of the Coho 32 
River.  What a stench!  Those conditions threatened the drinking water supply of several towns 33 
and required immediate action.  In most cases, the situation is nowhere near as severe.  34 
 35 
 When there really is a problem, we can usually work with the operator to efficiently 36 
correct conditions.  Most farmers and ranchers are the salt of the earth, committed to 37 
preserving the beauty of this area.  After all, they've been here a lot longer than some of the 38 
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complainers.  Californians are the worst -- have you seen what they've done to the resource 1 
areas in their state?   I've worked with the locals all my life, even grew up on one of the oldest 2 
local dairy operations.  You don't need to threaten or cajole these people to get them to comply 3 
-- they will get around to it as soon as it is reasonably possible.  In fact, many of them, including 4 
the Greendrovers, voluntarily contribute to my initiatives on public education about rural living 5 
by making monetary donations to some of the programs. 6 
 7 
 Nature has an amazing capacity to clean and regulate itself, without a lot of intervention 8 
from well-meaning humans.  Animals have been mucking around near streams and grazing in 9 
pastures for a long, long time.  Just follow a few simple guidelines about the distance between 10 
creeks and cows and most areas will be good as new within a few months. 11 
 12 
 I have been to GrayEden Ranch on several occasions to answer questions about good 13 
farming practices and stream protection.  The first time was not voluntary -- I received a 14 
complaint from Kit Keller that the Greendrover cattle were polluting the drainage swale that 15 
flowed off of Parcels A and B and directly into the wetlands on the northeast corner of Marsh 16 
Side Dairy.  The drainage cuts across the corner of the Applegate place.  This swamp, fed by 17 
runoff and a couple of springs, is the headwaters of Turtle Creek, an important tributary of a 18 
local trout and salmon stream.  The muck and manure deposited in the drainage and on its 19 
banks were too concentrated to be naturally dispersed, as the result of an increase in the 20 
number of cattle confined to a relatively small area.  The extra nutrients were causing algae 21 
growth and a definite rise in the population of flies and mosquitos in the wetlands, which are a 22 
buggy swamp even under normal conditions.   23 
 24 
 Loren Greendrover listened to my concerns and agreed to my suggestion that the 25 
drainage be fenced off and that a retention ditch be excavated near the round hay feeders.  26 
These feeders were the main source of murky runoff at the beginning of the drainage.  The 27 
defendant assured me the changes would be made as soon as time and money would allow.  28 
That turned out to be longer than I anticipated, but I didn't think much of it until I received 29 
another complaint -- I can't recall if it was from Keller again or from the Applegates.  I issued a 30 
citation to the Greendrovers, more as a gentle reminder that the work needed to be done than 31 
anything else.  Once a compliance deadline of 30 days was set, the work was done promptly 32 
and an inspection by one of my staff showed that the problem was solved.  I didn’t go check on 33 
it myself, but I have no reason to doubt what I was told.  I have received no other complaints 34 
about the quality of the runoff from this drainage.  35 
 36 
 As the cattle operation expanded, Loren voluntarily contacted me about several issues.  37 
On one occasion, I suggested several methods of controlling and dispersing the mud and muck 38 
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around the feeders and in the areas of the back field where hay had been provided in the 1 
winter.  Another time, the defendant wanted a list of environmentally safe pesticides, to kill the 2 
face flies that were pestering the eyes of the cattle that were spending the summer on one of 3 
his summer pastures.   I assume that the Greendrovers followed my advice, but I didn't check to 4 
see whether that was true.  I wasn’t providing the information in the context of an investigation 5 
or complaint.  6 
 7 
 I've received multiple complaints from the Applegates during the last two years, asking 8 
me to investigate the presence of an excessive number of flies around their home.  Initially, 9 
these complaints did not claim that the flies were coming from any particular location, only that 10 
the concentration of the insects made their lives unbearable.  I visited their property the 11 
second time they called (the first call was one day before, and I hadn't had time to respond).   I 12 
made my inspection two days after the second call and only observed a few flies.  I thought this 13 
was strange, but they insisted that the wind had shifted to the east in the last couple of days 14 
and that always gave them temporary relief from insects.   Jesse Applegate did show me a 15 
couple of piles of dead flies under the outside porch lights.  We walked the property and I told 16 
them I thought the most likely source of the flies was the either the nearby wetlands or Keller's 17 
property.  They agreed and said they would discuss the issue with Kit Keller.  No one mentioned 18 
the Greendrover place and I don't remember anything unusual while standing by that property 19 
line.  20 
 21 
 The complaints came in as a matter of routine after that, especially when it was warm or 22 
the west winds were blowing.  After a while, the Applegates fixated on Loren's cattle operation 23 
as the source of the problem.  I did not go back out to inspect the area, since the complaints did 24 
not change and I was working on other, more important issues.  I didn't send anyone else out 25 
from my office to check on the situation.  Instead, I explained to Jesse that flies were a common 26 
problem during the warmer months and suggested that they hang yellow pest tapes in various 27 
locations and screen their porch and patio.  No one else in the development called me about fly 28 
problems during this time.  29 
 30 
 After this litigation began, Loren Greendrover asked me to inspect Parcels A and B for 31 
violation of environmental and other laws.  I was allowed full access to the property during my 32 
visit in early October.  I remember the seasonal rains had just started the week before, after a 33 
long, dry spell the previous two months.  I wore my rubber boots, but it wasn't necessary as 34 
most of the area was still hard, brown and dry, with just a couple of hoof puddles to step 35 
around.  36 
 37 
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 There were a few cows on site and Boscoe was secured in his pen.  The defendants told 1 
me that the rest of the herd was still at larger summer pastures and wouldn't be returned here 2 
until a little fall grass came up or they could secure some more hay.  The total herd was 3 
estimated at 25 head, not counting Boscoe, although they planned to take a few head to the 4 
sale barn if beef prices went up a little more.  Loren mentioned that the herd might stay away a 5 
little longer than usual, to see if this "whole thing with the Applegates blows over". 6 
 7 
 The drainage fences were still secure and the retention ditch was still in place and barely 8 
damp.  The area smelled like a cattle operation.  There was a medium pile of scrapings by the 9 
corner of the barn, with a few flies lazily buzzing around the pile or settling on the legs of 10 
nearby cattle.  I advised Loren to clear that off before the rains really started.  The 11 
Greendrovers said it would be done as soon as time allowed.  After a walk around the field 12 
perimeter and down the middle of the property, I was of the opinion that there were no 13 
ongoing environmental or public nuisance issues on either Parcel A or Parcel B. 14 
 15 
 My inspection was not focused on private nuisance issues.  I suppose it would be better 16 
to visit the site on more than one occasion, both during the warmer months and following 17 
periods of prolonged rain.  Conditions might be different if the rest of the cattle were back on 18 
the property.  But frankly I haven't seen anything in my visits to the area that would cause me 19 
concern from a public perspective and I don't have time to keep running out to Moonlight 20 
Estates to see if there are flies there. Call me if you find an area of the county that doesn't have 21 
flies during the spring and summer.  22 
  23 
  24 
     25 
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EXHIBIT 2 

 

DECLARATION OF RESERVATIONS, CONDITIONS, AGREEMENTS 
COVENANTS AND RESTRICTIONS FOR MOONLIGHT ESTATES 

(By stipulation, only portions of the document are included) 

 The following reservations, conditions, agreements, covenants and restrictions (hereinafter 
CCRs) shall run with any land, parcel or lot in that development known as Moonlight Estates.  The CCRs 
shall be binding upon and shall be for the benefit of all owners of property in the development, 
including successor owners and assigns, and all persons claiming any benefit through them.  A reference 
to the CCRs shall be a part of all transfers and conveyances of the property within the boundaries of 
Moonlight Estates. 

 If it appears to the advantage of the Moonlight Estates development that these CCRs should be 
modified, then any modifications must be made by affirmative vote of 75 percent of the then owners of 
said property and evidenced by suitable instrument filed of public record. 

A. RESTRICTIONS ON USE OF PROPERTY 

A-1. No trade, business, profession, manufacturing or commercial activity of any kind shall be 
conducted or carried on upon any lot, nor shall any goods, supplies, equipment or vehicles used in 
connection with any such activity, wherever that activity may be conducted, be kept, parked, stored, 
dismantled or repaired on any lot or on any street within Moonlight Estates.  No parcel shall be used for 
any purpose except for a private dwelling or residence and for accompanying outdoor recreation, 
gardening and reasonable, small-scale agriculture.   

A-2. Notwithstanding Section A-1, the Developer may authorize specific home occupations at the 
time of the sale of a parcel, to be conducted if allowed by law and if such occupation will not, in the 
reasonable judgment of the Developer, cause traffic congestion or other disruption of the Moonlight 
Estates neighborhood.  After the Developer has sold all lots in Moonlight Estates, the authority to allow 
new home occupations shall pass to the Homeowners Association.. . 

A-3. Nothing shall be done on any residential lot or building site which may be or may become an 
annoyance or nuisance to the neighborhood.   

A-4. No trash, garbage, or other waste or unsightly growths or objects shall be thrown, dumped or 
allowed to accumulate on any lot or street.   Yards and grounds shall be maintained in a neat and sightly 
fashion at all times.  

A-5. Any lot owner who has a drainage swale or creek running through the lot agrees to maintain a 
grassy ditch as needed for water dispersal and also agrees not to impede the flow of water in any way. 
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A-6. No unsightly antennas or transmission towers are allowed on any lot.  

A-7. No parking or dismantling of inoperable vehicles, or storage of inoperable, unused, unkempt, 
rusting or dilapidated vehicles or equipment shall be permitted on any lot except in an enclosed 
building. 

* * * 

B. ANIMALS 

B-1. No more than eight (8) of the following farm animals, possessed in any combination, are 
allowed to be kept or pastured on any single lot in Moonlight Estates: 

 Horses    Sheep 
 Cattle    Goats 
 Llamas    Alpacas 
 
B-2. Other normal household pets are allowed, PROVIDED that outdoor swine and free-range 
chickens shall under no circumstances be considered pets. 
 
B-3. Other farm animals will only be allowed with the consent and agreement of adjacent neighbors 
on all four sides.  
 
B-4. All animals will be maintained in a healthy and sanitary manner and shall be appropriately 
confined and fenced, so that they do not constitute a nuisance to the neighbors. 
 
* * * 
C. ROAD USE AND MAINTENANCE 
 
C-1. The “Lunar Sea” roadways throughout Moonlight Estates are for the full use and benefit of all 
owners and their invitees.  No lot owner shall gate, fence or otherwise block or restrict access to any 
portion of these roadways. 
 
C-2. The Developer shall initially pave the roadways and shall maintain the roadways until all lots are 
sold.  After sale of all parcels, the responsibility for road maintenance shall be transferred to the 
Homeowners Association.  
 
C-3. The individual owners of each parcel in Moonlight Estates shall share equally in the costs and 
expenses of maintaining and repairing the Lunar Sea roadways.  The owners shall meet at least annually, 
to agree upon what maintenance and repairs shall be performed on the roadways in the coming year.  A 
majority vote of the owners shall determine which projects are authorized. 
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C-4. The Homeowners Association president shall be responsible for arranging for performance of 
authorized work, for paying for this work from assessed funds and for calculating and assessing the 
share of each lot owner for maintenance and repair costs.  
 
C-5. Should any owner, or group of owners, engage in activity which causes excess damage or 
deterioration to the roadways beyond normal wear and tear, said owner or owners shall be required, at 
their sole expense, to make immediate and appropriate repairs, as directed by the Homeowners’ 
Association President.  Examples of activity which might cause excess damage may include building 
construction, large truck traffic or moving of heavy equipment.  An owner’s obligation under this section 
is limited to restoring the roadway to its regularly maintained condition.    
 
* * * 
 
D. HOMEOWNERS ASSOCIATION 
 
D-1. Each parcel owner shall be a Member of the Moonlight Estates Homeowners Association (the 
HOA).  Each Member shall be entitled to one vote for each residential lot owned by such Member.  
 
D-2. The HOA shall meet at least annually.  Special meetings may be called by the HOA president, or 
by any three (3) Members.  Proper notice of a special meeting shall be given in advance to all Members. 
 
D-3. The Members shall elect a president, a secretary and a treasurer at each annual meeting.  These 
officers shall constitute the Board of the HOA . . . . The president shall be the chief executive officer and 
have active charge of the management of the HOA, subject to control and approval by the Board. 
 
D-4. The president shall have the authority to enforce the provisions of the CCRs by any legal 
method, when this action is authorized by a majority of the Members at a regular or special meeting or 
by any other proper method of determining the wishes of the Members, after due notice and 
consideration. 
 
D-5. Actions taken by the president, the Board or by the majority of Members, are not binding upon 
any Member who did not receive proper notice and an opportunity to be heard and to vote prior to the 
action.  No cost or assessment shall be imposed upon or collected from any Member who was not given 
an advance opportunity to object to the cost or assessment.   
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EXHIBIT 5 

 

STATUTORY WARRANTY DEED 

 The Land Grantor, JULIUS HAMMER, for and in consideration of ONE DOLLAR 
($1.00) and other good and valuable consideration in hand paid, conveys and warrants to the 
Grantee, LOREN GREENDROVER AND RILEY GREENDROVER, the following described 
real property, situated in the COUNTY OF PINE, STATE OF WASHINGTON: 

[Legal Description of Parcel A, attached to the original Deed] 

 

 FURTHER, The Easement Grantor, KIT KELLER, as Developer of MOONLIGHT 
ESTATES, for and in consideration of ONE DOLLAR ($1.00) and other good and valuable 
consideration in hand paid, conveys and warrants to the Grantee, LOREN GREENDROVER 
AND RILEY GREENDROVER, the following easements, which shall be appurtenant to and run 
with and for the benefit of the above-described real property, situated in the COUNTY OF PINE, 
STATE OF WASHINGTON: 

A twenty (20) foot private road easement for ingress and egress, and a utility easement, over, 
under and across those roadways collectively known as the “Lunar Sea” roadways, as located 
and described in Exhibit 1 of the Moonlight Estates development and as legally described in the 
attachments to that Exhibit 1, which description is incorporated by this reference. 

USE OF THE EASEMENTS granted above is conditioned upon the Grantee’s acceptance of and 
compliance with the Road Use and Maintenance provisions of the Declaration of Reservations, 
Conditions, Agreements, Covenants and Restrictions for Moonlight Estates, as previously 
recorded. 

DATED:  March 1, 2006. 

     ____________________________________________ 
     LAND GRANTOR, JULIUS HAMMER 
 

     ____________________________________________ 
     EASEMENT GRANTOR, KIT KELLER 
 
[Notary Certifications on original Deed] 
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COMPLAINT 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PINE 

JESSE AND JACKIE APPLEGATE, and  ) 
MOONLIGHT ESTATES HOMEOWNERS ) 
ASSOCIATION, ) NO. 18-2-001227 

) 
Plaintiffs, ) PRETRIAL 

) MOTION 
vs. ) 

) 
LOREN AND RILEY GREENDROVER, ) 

) 
Defendants. ) 

The Defendants move the court to adopt one or more of the following 
pretrial measures, which are necessary to protect the safety and health of the 
defendants and other trial participants, to promote a fair determination of the 
issues in this case, and to uphold the dignity of the proceedings and the due 
administration of justice: 

1. An order closing the courtroom to all spectators who are members
of or affiliated with animal rights groups, including the Boscoe Unlimited Liberty 
League (BULL), who plan to attend the trial to disrupt the proceedings and harass 
and threaten the defendants; 

2. An order barring any spectator from wearing “Free Boscoe” shirts,
buttons, headbands or similar paraphernalia, or displaying “Free Boscoe” posters, 
pictures or placards, in the presence of the jury. 

3. An order barring any member of the public from photographing or
recording Loren Greendrover during the defendant’s testimony or while in the 
courtroom or the area adjacent to the courtroom.    

BY   /s/______________________ 
       Attorney for Defendants. 
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COMPLAINT 

 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
 

IN AND FOR THE COUNTY OF PINE 
 

  
JESSE AND JACKIE APPLEGATE, and     )   
MOONLIGHT ESTATES HOMEOWNERS    ) 
ASSOCIATION,        )   NO. 18-2-001227 
          ) 
    Plaintiffs,      ) RESPONSE TO  
          ) PRETRIAL MOTION 
  vs.        ) 
          ) 
LOREN AND RILEY GREENDROVER,      ) 
          ) 
    Defendants.     ) 
 
 The Plaintiffs oppose the pretrial motion and ask that all of the alternative 
orders requested by the defendants be denied.   
 
 This honorable court retains the authority to deal with actual unruly 
behavior by spectators in and around the courtroom. The drastic preemptive 
measures suggested by the defendants are unnecessary and would violate the 
plaintiffs’ and the public’s right to open court proceedings, as guaranteed by the 
United States Constitution and by the Washington State Constitution.  
 

 
    BY   /s/______________________ 
           Attorney for Plaintiffs. 
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Research Materials for Pretrial Motion 
 

 
Washington State Constitution 
 
Article I, section 10 – Justice in all cases shall be administered openly, and without unnecessary 
delay.  
 
Court Rules 
 
GR 16 -- COURTROOM PHOTOGRAPHY AND RECORDING BY THE NEWS MEDIA 
 
 
   (a) Video and audio recording and still photography by the news media are allowed in the 
courtroom during and between sessions, provided 
 
   (1) that permission shall have first been expressly granted by the judge; and 
 
   (2) that media personnel not, by their appearance or conduct, distract participants in the 
proceedings or otherwise adversely affect the dignity and fairness of the proceedings. 
 
   (b) The judge shall exercise reasonable discretion in prescribing conditions and limitations 
with which media personnel shall comply. 
 
   (c) If the judge finds that sufficient reasons exist to warrant limitations on courtroom 
photography or recording, the judge shall make particularized findings on the record at the time 
of announcing the limitations. This may be done either orally or in a written order. In 
determining what, if any, limitations should be imposed, the judge shall 
be guided by the following principles: 
 
   (1) Open access is presumed; limitations on access must be supported by reasons found by the 
judge to be sufficiently compelling to outweigh that presumption; 
 
   (2) Prior to imposing any limitations on courtroom photography or recording, the judge shall, 
upon request, hear from any party and from any other person or entity deemed appropriate by the 
judge; and 
 
   (3) Any reasons found sufficient to support limitations on courtroom photography or recording 
shall relate to the specific circumstances of the case before the court rather than reflecting merely 
generalized views. 
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Waller v Georgia, 467 U. S. 39 (1984)[Justice Powell]: 
 
[Petitioners were indicted for violating gambling statutes.  Prior to trial, petitioners moved to 
suppress evidence obtained, in part, as the result of wiretaps.  The State moved to close the 
suppression hearing to the public, alleging that unnecessary "publication" of information 
obtained under the wiretaps would render the information inadmissible as evidence, and 
"involve" the privacy interests of some persons who were indicted but were not then on 
trial, and some who were not then indicted. The trial court ordered the suppression hearing 
closed to all persons other than witnesses, court personnel, the parties, and the lawyers. The 
suppression hearing lasted seven days, but only about 2 hours was devoted to wiretaps and few 
of them involved parties not then before the court. The Supreme Court reversed the convictions, 
concluding that the closure was not justified under the Sixth and Fourteenth Amendments]: 
 
This Court has not recently considered the extent of the accused's right under the Sixth 
Amendment to insist upon a public trial….We are not, however, without relevant precedents. In 
several recent cases, the Court found that the press and public have a qualified First Amendment 
right to attend a criminal trial….We also have extended that right not only to the trial as such but 
also to the voir dire proceeding in which the jury is selected. …[In] Gannett Co. v. DePasquale, 
443 U. S. 368 (1979). . . a majority of the Justices concluded that the public had a qualified 
constitutional right  to attend [suppression] hearings… 
 
In each of these cases the Court has made clear that the right to an open trial may give way in 
certain cases to other rights or interests, such as the defendant's right to a fair trial or the 
government's interest in inhibiting disclosure of sensitive information. Such circumstances will 
be rare, however and the balance must be struck with special care…"The presumption of 
openness may be overcome only by an overriding interest based on findings that closure is 
essential to preserve higher values and is narrowly tailored to serve that interest. The interest is 
to be articulated along with findings specific enough that a reviewing court can determine 
whether the closure order was properly entered."  
 
 
 
Cosentino v Kelly, 102 F. 3d 71 (2d Circuit, 1996)(per curiam): 

Magana and Cosentino challenge their state court convictions because certain of their family 
members, who had disrupted petitioners' first trial and precipitated a mistrial, were excluded 
from petitioners' second trial, at which they were convicted.   We agree with Judge Conner that 
the state proceedings did not violate the petitioners' Sixth Amendment right to a public trial. 

Magana and Cosentino each were charged with the crimes of murder in the second degree (two 
counts), ….The first trial in this case commenced on October 10, 1990 in Westchester County 
Court.   The jury completed deliberations on October 31, 1990, and informed the court that it 
had reached a verdict.   The jury was brought back into the courtroom and was asked by the 
court whether it had reached a verdict with respect to the first count charging Magana with 
murder in the second degree.   When the jury foreperson responded, “Guilty, your Honor,” 
bedlam ensued.   Family members and friends of the defendants began yelling, screaming, and 
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crying aloud, and many had to be physically restrained and removed from the courtroom.   The 
foreperson proceeded to announce guilty verdicts for the remaining counts, but the court was 
then forced to order a recess to end the continuing disruption. 

After the jury later returned to the courtroom, the court apologized for the disturbance.   When at 
last the jury was polled, two of the jurors had changed their verdicts, and a third juror was unsure 
as to her concurrence in the verdict.   Another juror told the court:  “The jury has fallen apart at 
this particular time, Judge, because of what happened in this courtroom just now and that-none 
of us, I think, can right now give anything a fair answer of any kind.   I'm sorry.” 

[Before granting a mistrial], the court recorded for the record what had transpired: 

“[A]t the time that the verdict was announced there were a great many members of the 
[petitioners'] family, friends here, I say 10 to 15 and not all of them but a good many of them just 
went absolutely off the wall yelling and screaming, several had to be physically restrained, taken 
out of the courtroom, we had quite a scene here.” 

On January 11, 1991, the court informed the parties at a scheduled conference that petitioners' 
wives and Cosentino's son would be barred from the courtroom during the second trial due to 
their involvement in the courtroom disruption at the first trial. . . .After a second consolidated 
trial, each petitioner was convicted of murder in the second degree. . .  

The deciding principle of this appeal is stated in United States v. Fay, 350 F.2d 967 (2d 
Cir.1965): 

The Sixth Amendment provision that ‘In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, ․’ has always been interpreted as being subject to the trial 
judge's power to keep order in the courtroom.   Were this not so a public trial might mean no 
trial at all at the option of the defendant and his sympathizers. 

 We do not deprecate the importance of the public trial as “a safeguard against any attempt to 
employ our courts as instruments of persecution.” . . .The accused is entitled to a public trial so 
that “the public may see he is fairly dealt with and not unjustly condemned, and that the presence 
of interested spectators may keep his triers keenly alive to a sense of their responsibility and to 
the importance of their functions.”  . . . At the same time, “[i]t is essential to the proper 
administration of criminal justice that dignity, order, and decorum be the hallmarks of all court 
proceedings in our country.   The flagrant disregard in the courtroom of elementary standards of 
proper conduct should not and cannot be tolerated.” 

 In this case, the trial judge was dealing with something more than a breach of decorum; a 
scene of pandemonium had directly caused a mistrial.   The measure adopted by the trial judge-
an order barring a handful of family members who had rioted at the first trial-struck a scrupulous 
“balance between the requirement that the actions of the courts be open to public scrutiny and the 
need to have the trial proceed in an orderly manner.”   Fay, 350 F.2d at 971.   The order allowed 
access to most members of the public (and press) and many members of the defendants' families, 
and only barred those individuals who, in the court's judgment, posed a threat to the orderly 
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conduct of the second trial.   We therefore need not separately consider the factors enumerated 
in Waller v. Georgia, 467 U.S. 39, 48, 104 S.Ct. 2210, 2216, 81 L.Ed.2d 31 (1984), which 
governs the closing of the courtroom to peaceable individuals or to the public at 
large…Affirmed. 

United States v Akers, 542 F. 2d 770 (9th Circuit, 1976)(per curiam): 

Appellants were convicted on a variety of charges stemming from the bombing of two military 
recruiting stations in Portland, Oregon, in January 1973. We reverse the convictions under counts 
charging violation of 18 U.S.C. § 924(c) (2), and affirm as to the other counts. 
 
* * * 

6. We cannot say that the trial court erred in excluding from the courtroom all persons except 
appellants, their relatives, the attorneys, the press, and court personnel, when the verdicts were 
returned. The court had been advised that the proceedings would be disrupted if the verdict were 
unfavorable to the appellants. The court could properly conclude that the threat of harm dictated 
partial closing of the proceedings. The right to a public trial does not preclude a limited 
exclusion of spectators where necessary to avoid disorder, as it was here. 

 

United States v Simmons, 797 F.3d 409 (6th Circuit 2015)[Chief Judge Cole]:  

During Jason Simmons's criminal trial for drug conspiracy, the government moved to exclude 
three of Simmons's co-defendants from the courtroom during the testimony of one of its 
witnesses. The government argued that, due to certain comments made by Simmons and other 
individuals outside the courtroom, the presence of the three co-defendants might make the 
witness feel uncomfortable and intimidated even though the government conceded that none of 
the statements were threatening and that it did not know whether they were made by any of the 
three co-defendants it sought to exclude. The district court, reasoning that it had discretion to bar 
any individual from the courtroom if there were any possibility that his or her presence might be 
intimidating, granted the motion. 

At issue is whether the district court violated Simmons's Sixth Amendment right to a public trial 
when it excluded the three co-defendants from the courtroom without making factual findings 
that adequately support its decision. We hold that it did. 

Before [the testimony of Nixon, an associate of defendant’s who was now a witness for the 
government], the prosecutor told the district court that three of Simmons's co-defendants… were 
in the back of the courtroom. The prosecutor expressed concern that Nixon "might be intimidated 
on that basis" and asked that they "at least" be excluded from the trial during Nixon's testimony. 
He noted that "disparaging things," but "not threats," had been said to Nixon, though the 
prosecutor conceded that he did not know if those comments were made by the three 
codefendants. …The prosecutor acknowledged that he had not spoken to, or informed, Nixon 
about the three co-defendants' presence in the courtroom or about the prosecutor's intention to 
argue for their exclusion. . . 
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The district court did not ask Nixon whether he felt uncomfortable or intimidated due to the 
presence of the three co-defendants; it also did not inquire about the bases for the prosecutor's 
assertions or ask why statements that might have been made by other parties were relevant to the 
three individuals asked to leave the courtroom. Nevertheless, the district court said that it would 
"ask them to step out during [Nixon's] testimony." . . .[T]he district court reasoned that it had the 
discretion to exclude individuals from the courtroom "if there is any possibility that it would be 
intimidating or possibly if it would influence a witness's testimony." It stated that it would rather 
be cautious by "making sure that no one feels threatened or intimidated because of the presence 
of other people in the courtroom," so the district court asked the courtroom security officer "to 
quietly go back and speak to them and ask them to step out until [Nixon] completes his 
testimony." The three co-defendants left without objecting, and the jury was not present when 
these events occurred. 

As we have explained in applying [the Waller] test, "[b]ecause of the great, though intangible, 
societal loss that flows from closing courthouse doors, the denial of a right to a public trial is 
considered a structural error for which prejudice is presumed." . . . . "Structural errors require 
automatic reversal, despite the effect of the error on the trial's outcome…. 

Waller did not distinguish between complete and partial closures of trials. . . .Nearly all federal 
courts of appeals, however, have distinguished between the total closure of proceedings and 
situations in which a courtroom is only partially closed to certain spectators. . . .All federal courts 
of appeals that have distinguished between partial closures and total closures modify the Waller 
test so that the "overriding interest" requirement is replaced by requiring a showing of a 
"substantial reason" for a partial closure, but the other three factors remain the same. 

Here, the government expressed concern … that Nixon could be intimidated by the presence of 
the three co-defendants in the courtroom, and the district court agreed that Nixon could feel 
"threatened or intimidated." The district court therefore identified a substantial reason to grant a 
partial closure of the courtroom, but never concluded that the interest being protected was "likely 
to be prejudiced[.]" . . . Instead, the district court mistakenly stated that it had discretion to 
exclude persons from the courtroom "if there is any possibility that [their presence] would be 
intimidating or possibly if it would influence a witness's testimony." (Emphasis added.) The 
district court therefore did not reach the conclusion necessary to satisfy the first prong of the 
modified Waller test. 

[T]he closure order was not "properly entered" since the district court did not articulate any facts 
supporting its decision and simply relied on the government's assertions — assertions that would 
have been insufficient to support a partial closure even if true — and its erroneous understanding 
of its discretion to exclude the public from the courtroom. . . .[Reversed and remanded for new 
trial]. 

US ex rel Orlando v Fay, 350 F. 2d 967 (2d Circ, 1965)[Judge Lumbard]:  

Philip Orlando attacks, by petition for a writ of habeas corpus [a] conviction . . . for robbery in 
the first degree. . . He alleges that he was denied a public trial because the state trial court 
excluded the public from the courtroom during most of the trial. . .  [A federal district judge] 
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held a hearing and denied the application. We agree with his conclusion that there has been no 
deprivation of Orlando's constitutional rights. 

Orlando's trial opened in Kings County Court .  . . before Judge Goldstein. On the first full day of 
trial . . .Orlando interrupted an identification of him by the victim by exclaiming, "You never 
saw me before," "You liar," and "This man is not supposed to say that, your Honor," and was 
strongly admonished by the court. 

The next day …the prosecution disclosed, out of the presence of the jury, that one prosecution 
witness had been threatened by two members of the electrical union to which Orlando belonged 
with loss of his job if he testified against Orlando, and that another prosecution witness had 
avoided what might have been a similar situation by telling the man who accosted her in a 
suspicious manner that she was someone else. In the absence of the jury, Judge Goldstein 
admonished all those present. . . .But Judge Goldstein's troubles had not ended, for later in the 
afternoon, [defendant further disrupted the proceedings and the following occurred]: 

The Court: I will hold you in contempt of court if you continue in this manner. Do you 
understand that? You are not out on the street. You are in a court-room. At least you ought to 
show some respect for the court. 

A woman [admittedly defendant's mother, who was a spectator at the trial]: May I say 
something? He is my boy. Listen to what they say. 

The Court: I will clear the court-room of all spectators. Do not leave anybody in this court-room 
after this, except the witnesses when they are needed. Do you understand that?"  [After one-half 
hour, the trial judge allowed members of the press and attorneys to enter the courtroom, but no 
other spectators]. 

…The right to a speedy and public trial  has always been interpreted as being subject to the trial 
judge's power to keep order in the courtroom. …Thus, the public trial requirement is subject to 
the trial judge's power to prevent offensive evidence from being exhibited to the public …to 
prevent unnecessary pressures or embarrassment to a witness or a victim as in the rape of a 
young child…or to prevent young persons from attending a trial of a scandalous nature…And 
where, as in Orlando's trial, there is reason to believe that unrestricted admission of the 
defendant's sympathizers to the courtroom has made it possible for such sympathizers to see the 
witnesses and then threaten and intimidate them, and there is reason to believe that this might 
continue unless such persons are not permitted to see the witnesses, the trial judge has the power 
to bar access to the courtroom to such persons. 

The guarantee of a public trial does not mean that all of the public is entitled under all 
circumstances to be present during the trial. It means only that the public must be freely admitted 
so long as those persons and groups who make up the public remain silent and behave in an 
orderly fashion so that the trial may continue. When the trial judge has reason to believe that any 
persons or any groups of spectators are disorderly and may continue to be so he may exclude 
individuals or groups as the occasion requires…. 
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Estes v. Texas, 381 U. S. 532 (1965) (Harlan, J., concurring): 
 
Essentially, the public-trial guarantee embodies a view of human nature, true as a general rule, 
that judges, lawyers, witnesses, and jurors will perform their respective functions more 
responsibly in an open court than in secret proceedings. 
 
 
Cohen v Everett City Council, 85 Wn. 2d 385 (1975)[Justice Brachtenbach]: 

The Everett City Council instituted an action to revoke the city license of a sauna parlor operator. 
. . At the licensee's request the hearing before the council was in closed session …After the 
council ordered revocation of the license, the licensee obtained a writ of certiorari to review the 
council decision and a transcript of the city council proceedings was filed in superior court. The 
licensee obtained an ex parte order of confidentiality, sealing the record subject only to the view 
of the presiding judge … 

Thereafter the Everett Herald, a daily newspaper, intervened for the limited purpose of 
contesting issues relating to (1) whether or not the trial on the merits would be open or in 
camera, and (2) whether the evidence, including the transcript of proceedings before the council, 
would be sealed and unavailable to the press. …The Everett Herald moved to have the order of 
confidentiality set aside, but the motion was denied…  

We start with the proposition that any trial is usually an open, public proceeding. The United 
States Supreme Court has said that "A trial is a public event. What transpires in the court room is 
public property." 

In criminal proceedings both the sixth amendment to the United States Constitution and article 1, 
section 22 of our state constitution provide the accused with a constitutional right to a public 
trial. . . The respondent contends that it is only in criminal proceedings that the public trial right 
exists. This argument overlooks article 1, section 10 of our state constitution which mandates 
that "Justice in all cases shall be administered openly . . ." This separate, clear and specific 
provision entitles the public, and as noted above the press is part of that public, to openly 
administered justice. 

There are exceptional circumstances and conditions which justify some limitations on open 
judicial proceedings. For obvious reasons adoption matters are usually heard privately as 
authorized by statute. . .  

Further, in the exercise of its inherent power, a court may limit attendance to prevent 
overcrowding of the courtroom, to prevent disorder, to avoid intimidation of witnesses and to 
prevent minors from hearing salacious testimony. Other conditions may justify similar 
restrictions….In this case however, the order of confidentiality stemmed from the trial court's 
concern that the transcript of the city council proceedings contained a serious and grave 
allegation by the sauna parlor licensee against a named individual who was not there present, not 
represented by anyone and not directly involved in the proceedings. 
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Holding as we do that our constitution mandates an open public trial in a civil case, absent any of 
the statutory exceptions or compelling reasons calling for exercise of the court's inherent power 
to control its proceedings, we must determine whether the trial court's action in this case had 
reached a stage where justice was being “administered” …Once the court reached the merits of 
the controversy, the testimony -- transcript -- had to be part of the public record. While the 
purpose of the trial court was laudable, there was no statutory basis for its action, and we 
conclude that the court's reasons for secret adjudication in this matter are not of sufficient public 
importance to justify exception to the requirement of Const. art. 1, § 10. 

 

State v Bone-Club, 128 Wn. 2d 254 (1995)[Justice Dolliver]: 

 Whatcom County charged Defendant Joseph Bone-Club with possession with intent to deliver 
cocaine and delivery of cocaine. …[T]he trial court held a pretrial suppression hearing to decide 
the admissibility of Defendant's statements to police. During those proceedings, the court 
ordered closure of the hearing solely on the basis of the following exchange with the State: 

[THE STATE]: Before the testimony of the next witness the State would request that the 
courtroom be cleared. 

THE COURT: All right. All those sitting in the back, would you please excuse yourselves at this 
time. 

(The courtroom was cleared.) 

The court neither sought nor received an objection or assent from Defendant on the record. After 
the courtroom was cleared, Detective Frakes, an undercover police officer, testified he feared 
public testimony would compromise his undercover activities. The trial court denied Defendant's 
motion to suppress his statement to Frakes, while granting a motion to suppress a statement to 
another police officer. Frakes later testified at trial in open court. A jury found Defendant guilty 
as charged… 

Defendant claims the temporary, full closure of his pretrial suppression hearing during the 
testimony of the undercover police officer violated his right to a "speedy public trial" as 
guaranteed by article I, section 22 of the Washington Constitution….Although the court has 
recognized in three cases the potential for a conflict between the State's request for a closed 
hearing and a defendant's public trial right, the facts of those cases have not necessitated the 
articulation of a section 22 standard…..In contrast to the lack of precedent addressing the section 
22 right, this court has developed a strict, well-defined standard for closing a hearing in 
opposition to the public's right to open proceedings under article I, section 10 of the Washington 
Constitution….This series of section 10 cases, where media challenged closure of a hearing or 
court records, conceded the public's right to open proceedings is not absolute, but emphasized 
the high order of that constitutional protection mandated a trial court limit closure to rare 
circumstances…To assure careful, case-by-case analysis of a closure motion, the trial court must 
perform a weighing test consisting of five criteria: 
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1. The proponent of closure or sealing must make some showing [of a compelling interest], and 
where that need is based on a right other than an accused's right to a fair trial, the proponent must 
show a "serious and imminent threat" to that right. 

2. Anyone present when the closure motion is made must be given an opportunity to object to the 
closure. 

3. The proposed method for curtailing open access must be the least restrictive means available 
for protecting the threatened interests. 

4. The court must weigh the competing interests of the proponent of closure and the public. 

5. The order must be no broader in its application or duration than necessary to serve its purpose. 

The section 10 guaranty of public access to proceedings and the section 22 public trial right serve 
complementary and interdependent functions in assuring the fairness of our judicial system. In 
particular, the public trial right operates as an essential cog in the constitutional design of fair 
trial safeguards….Our decision to employ the same closure standard for both the section 10 and 
section 22 rights mirrors the United States Supreme Court's decision in Waller v. 
Georgia,…Faced with a defendant's challenge to a closure order under the Sixth Amendment 
public trial right, the Waller Court imported its standard from closure cases brought under the 
First Amendment's protection of public access to trials. 

 

In re Detention of DFF, 172 Wn. 2d 37 (2011)[Justice Sanders]: 

We are asked to decide whether Superior Court Mental Proceedings Rules (MPR) 1.3, which 
provides involuntary commitment proceedings “shall not be open to the public, unless the person 
who is the subject of the proceedings or his attorney files with the court a written request that the 
proceedings be public,” violates the right to open administration of justice under article I, section 
10 of the Washington Constitution. 

We first address whether D.F.F. has rights under article I, section 10, which afford her standing 
to challenge the constitutionality of MPR 1.3. Article I, section 10 pronounces, “Justice in all 
cases shall be administered openly … .” The State does not dispute that D.F.F. has rights under 
article I, section 10 as a member of the public. But the State argues that open justice under article 
I, section 10 merely protects her right to attend her own commitment proceedings, and thus there 
was no violation since she did attend her own commitment proceedings. The State reasons D.F.F. 
has no standing to claim a violation based upon the general public's inability to attend. 

The State misconstrues and minimizes D.F.F.'s rights under article I, section 10…The open 
administration of justice assures the structural fairness of the proceedings, affirms their 
legitimacy, and promotes confidence in the judiciary.  D.F.F. is a member of the public and the 
target of a civil action to involuntarily confine her. Article I, section 10 provides for her right as a 
member of the public to attend the proceedings, but also her individual right to have the 
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proceedings open to the observation and scrutiny of the general public. This court observed in 
John Doe v. Puget Sound Blood Center, 117 Wn.2d 772, 780-81, 819 P.2d 370 (1991), that open 
justice under article I, section 10 “is not an abstract theory of constitutional law, but rather is the 
bedrock foundation upon which rest all the people's rights and obligations. In the course of 
administering justice the courts protect those rights and enforce those obligations. … The public 
monitors the fairness of the proceedings and the appropriateness of the result—and article I, 
section 10 grants D.F.F. the right to demand that protection….D.F.F. also has a right to open 
proceedings to permit family, friends, and other interested individuals to be present at the 
proceedings. …Not only can those individuals monitor the case and publicly disseminate 
information about it, but also they may possess specialized or personal knowledge that they can 
provide to assist D.F.F. If D.F.F.'s rights under article I, section 10 are limited to assuring her 
presence at her own proceedings, she is robbed of any of the actual benefits of the open 
administration of justice.  

 The constitutionality of a court rule is a question of law. . . . We now consider whether 
MPR 1.3 is unconstitutional in light of article I, section 10. We hold that it is unconstitutional. 
This court has clearly and consistently held that the open administration of justice is a vital 
constitutional safeguard and, although not without exception, such an exception is appropriate 
only under the most unusual circumstances and must satisfy the five requirements as set forth in . 
. . State v. Bone-Club. 

 
In re Woods, 154 Wn. 2d 400 (2005) [Chief Justice Alexander]: 
 
[A jury in Spokane County found Woods guilty of aggravated first degree murder. In rejecting 
the defendant’s personal restraint petition, the Washington Supreme Court considered his claim 
that spectator actions had deprived him of a fair trial]: 

 Woods claims that he was denied a fair trial and the right of confrontation when the trial 
court denied his pretrial motion to have the victims' family members remove black and orange 
remembrance ribbons while in the courtroom. Woods argues that the presence of these ribbons 
constituted extrinsic evidence of victim impact that could not be challenged at trial. 

 A defendant has a fundamental right to a fair trial. . . .When a courtroom arrangement is 
challenged as inherently prejudicial, the question to be answered is whether an unacceptable risk 
is presented of impermissible factors coming into play. . . .In other words, all a court may do in 
such a situation is to look at the courtroom scene presented to the jury and determine whether 
what they saw was so inherently prejudicial as to pose an unacceptable threat to the defendant's 
right to a fair trial. 

 In support of his claim, Woods relies on Norris v. Risley, 918 F. 2d 828 (9th Cir.1990). In 
Norris, the Ninth Circuit Court of Appeals concluded that because women spectators were 
wearing buttons inscribed with "Women Against Rape" the defendant was deprived of a fair trial. 
It reached this conclusion because the buttons announced the spectators' conclusion about the 
defendant's guilt and amounted to "unacceptable risk of... impermissible factors" coming into 
play. Id. at 834. The present circumstance, in our judgment, is distinguishable from Norris. Here, 
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the black and orange ribbons did not contain any inscription. They were simply ribbons that the 
wearers indicated they wore in memory of the victims. In examining a color copy of the ribbon, 
it is our view that they do not express any conclusion about Woods' guilt or innocence. 

 In most cases involving violent crime, there is at least one grieving family present at the 
trial and the presence of such persons should not come as any surprise to the jury members. 
...."We must assume that a jury has the fortitude to withstand this type of public scrutiny, and 
cannot presume irreparable harm to the defendant's right to a fair jury trial by the presence of 
spectators who may have some type of associational identity with the victim of the crime." 

 

[Comment] Meghan E. Lind, Hearts on Their Sleeves: Symbolic Displays of Emotion by 
Spectators in Criminal Trials, 98 J. Crim. L. & Criminology 1147 (2007-2008): 
 
 … Jurors are especially susceptible to external factors, such as compassion, sympathy, 
and empathy, which can greatly influence their verdicts.  Indeed, these peripheral factors can 
influence the decision of the jury "as much as, if not more than, the factual merits of a case." 
Judges and attorneys, then, have a crucial responsibility to guarantee fair trials by protecting the 
jury from immaterial influences.  
 Nevertheless, outside factors can still influence a jury. Trial spectators within the 
courtroom, especially those who sit in plain view of jurors and in close proximity to the jury's 
box, can intentionally or unintentionally affect the jury.  Justice Holmes once observed that 
"[a]ny judge who has sat with juries knows that, in spite of forms, they are extremely likely to be 
impregnated by the environing atmosphere."' In recent years, trial spectators have threatened to 
"impregnate" the minds of jurors by wearing expressive clothing to court.  Specifically, it is a 
growing trend for spectators to publicly express their emotion by wearing buttons depicting the 
victim, armbands, and color-coded ribbons to trial. 
 Over the past twenty years, appellate courts across the country have reexamined criminal 
convictions because spectators wore symbolic displays of emotion during the trial. These cases 
involve a wide variety of expressive apparel, ranging from ribbons to colored armbands to 
corsages to matching uniforms to t-shirts. Each court handled the situation differently. Some held 
that expressive clothing infringes on a defendant's right to a fair trial because it erodes the 
defendant's right to be presumed 
innocent and creates an unacceptable risk that the courtroom showing of support will unduly 
influence the jury. Other courts held that any prejudice presented by a spectator's display can be 
cured by appropriate 
instructions from the judge to the jury. 
 There are five chief reasons to forbid expressive clothing andaccessories in all 
courtrooms. [Case Author’s Note: Three arguably apply to civil cases]. Expressive items (i) 
psychologically affect juries; (ii) are inherently prejudicial; and (iii) infringe upon a defendant's 
right to due process. 
 Sociological studies of jurors and juries confirm that they make decisions based on 
emotional factors  For example, one applied research psychologist argues that "jurors reach their 
verdict decisions with their right brains, then endorse these decisions with their left brains (i.e., 
jurors utilize emotions to decide the case, then shuffle through the evidence to authenticate their 
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emotional reactions on an intellectual basis).  Since jurors rely on emotions in their decision-
making process, it follows that 
they are especially receptive to emotional factors. The juxtaposition of courtroom displays of 
emotion with emotionally-influenced jurors creates a severe risk that verdicts will be rendered on 
sentiments rather than facts. 
 In Holbrook, the Court stated that the standard for determining whether something is 
inherently prejudicial does not depend on "whether jurors articulated aconsciousness of some 
prejudicial effect," but whether there is a risk that external factors could influence the verdict. 
Under this standard, symbolic items are inherently prejudicial. As the Supreme Court stated, 
even the threat of impermissible factors coming into 
play should preclude such items…. "[O]ur system of law has always endeavored to prevent even 
the probability of unfairness. 
 The Supreme Court considers it a denial of due process if the factfinder has even a mere 
temptation to render a verdict based on something other than the evidence presented. Applied to 
the issue of symbolic displays of emotion, there is a strong argument that expressive 
items could, at the very least, tempt a fact finder to reach a conclusion without considering the 
burden of proof or the evidence at hand. Symbolic accessories may inflame the compassion of 
the jury and coax them into making a decision based on something other than the merits of the 
case. 

State v Russell, 141 Wn. App. 733 (Division 2, 2007)[Judge Bridgewater]: 

 Roy Wayne Russell, Jr., appeals his conviction for second degree murder of 14-year-old 
C.M.H. We hold that the trial court did not violate Russell's constitutional right to public trial 
when it prohibited the media from photographing juvenile witnesses without consent because 
there was no closure of the courtroom in any sense under State v. Bone-Club….We affirm. 

 Before trial, the State raised its concerns about media coverage of the case. The trial court 
decided that the broadcast media could operate a pool camera in the courtroom but that it would 
not allow photographs of the jury, under the bench-bar rules. In addition, the trial court decided 
that the print media could not photograph juvenile witnesses. The court specified that the media 
could report on and even record the voices of juvenile witness testimony, but that it could not 
photograph such witnesses and put their images in the press. The trial court also prohibited the 
pooled television camera from being pointed at the juvenile witnesses during their testimony. 

Following its preliminary ruling, the trial court invited arguments from the print media and the 
parties… Following an extended discussion with the editor [of a local newpaper] and counsel 
about the competing interests at stake, the trial court affirmed its previous decision that it would 
not allow the press to photograph juvenile witnesses. But the trial court also stated that it was 
“not closing the door to the subject.” …[Later, the court] “slightly adjust[ed]” its original 
decision. Ultimately it decided that it would permit the press to photograph juvenile witnesses 
only if the witnesses and/or his or her parents agreed to the press taking photographs. Thereafter, 
the trial court and the press coordinated their efforts to identify which witnesses agreed to being 
photographed and which did not. 
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 Russell equates the trial court's prohibition on photographing the juvenile witnesses 
without consent to a complete closure of the courtroom. He then implies that the trial court failed 
to consider the Bone-Club factors and enter specific findings to justify the closure. . . .But here, 
the trial court never completely closed the courtroom. It never prevented any person from 
entering the courtroom or removed any person from the courtroom. It merely ordered that the 
press not photograph juvenile witnesses without consent from the juvenile witness and/or the 
witness's parents. The trial court's prohibition on photographing minor witnesses without consent 
cannot even be considered akin to a partial closure. 

 …The trial court explicitly explained its reasons for prohibiting the press from 
photographing juvenile witnesses, stating that the cameras “could dampen [the juvenile 
witnesses'] ability to report on the facts. It could dampen their ability to speak.” …The trial court 
later stated that allowing the press to photograph the juvenile witnesses “had the potential to 
have an adverse impact on the children's ability to testify. And I always want my jurors to have a 
complete picture.”  Because there was no closure in any sense, and certainly not a full closure at 
any time, we decline to discuss whether the trial court complied with the Bone-Club standards. 
We do however discuss the standards set forth in General Rule 16. 

 Under GR 16, broadcasting, televising, recording, and taking photographs in the 
courtroom are permissible, subject to the trial court's permission and conditions, and provided 
the media personnel do not distract the participants or impair the dignity of the proceedings…. 
Under GR 16(c), a trial court may limit courtroom photography if it makes particularized 
findings to support its decision. In making these findings, the trial court must presume open 
access, it shall hear from any party before imposing limitations, and it shall explain its reasons 
supporting limitations on photography and how they relate to the specific circumstances of the 
case….Here, the record clearly shows that the trial court complied with the GR 16 requirements. 
…[T]he trial court supported the limitation on photographing the juvenile witnesses on the 
specific circumstances of the case. Namely, the record shows that the trial court was cognizant of 
the sensitive and possibly embarrassing subject matter to which the juvenile witnesses would 
testify. Its primary concern was that the juvenile witnesses would be able to provide accurate 
testimony of the facts and circumstances of the case. 
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