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YMCA YOUTH & GOVERNMENT PROGRAM OVERVIEW 

FOUNDED IN 1947, YMCA Youth & Government provides opportunities for teens
statewide to find their voice on the issues facing society today. Offered in local YMCA’s, schools, 
and community groups, students are empowered to assume the role of leaders in their 
communities. By providing access to teens and encouraging their participation in the judicial, 
legislative and executive branches of our government, Y&G programs empower students to 
address concerns in their communities by understanding issues from multiple points of view. 

MOCK TRIAL 
Teens in the YMCA Mock Trial program acquire the leadership, team building and public speaking 
skills that lead to the development of active and engaged citizenship.  Mock Trial provides an 
opportunity for students to participate in a competitive, high drama courtroom showdown 
between teams from around the state. Through researching case law, working with team 
members and arguing legal issues in front of real judges and lawyers, teens are provided hands-
on learning opportunities that will assist in the development of the confidence, knowledge and 
skills needed to lead the next generation. 

YOUTH LEGISLATURE  
Students explore the meaning of civics and democracy in our nation by assuming the 
roles of various Washington State elected officials, researching and drafting creative 
policy solutions to community problems and engaging in service-oriented activities. 
Delegates learn and practice tolerance, understanding, and peer mentorship while 
putting to use real-world skills for a lifetime of civic involvement. 
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HISTORICAL REVIEW OF MOCK TRIAL 
1987-2017 
For many years, the YMCA Youth Legislature included an appellate court component that allowed students 
to write and present a legal brief before a model state Supreme Court.  In 1989, in order to reach more 
students with a law related educational program, the Youth & Government Board of Directors decided to 
phase out the appellate court, and run a separate Mock Trial Competition.   

The Mock Trial program was originally a bi-centennial project that was sponsored through local ESDs.  In 
1987, Youth & Government began to co-sponsor Mock Trial.  The program had other sponsors and was 
supposed to be self-sustaining through fees and donations.  Mock Trial suffered from continual funding 
problems and a high rate of coordinator turn over which made fundraising difficult.  In 1990 the Board 
voted to bring the Mock Trial Program under the wing of the Board financially.  The Board agreed to pick 
up the program’s deficit and raise the money to cover it.  The Seattle YMCA graciously carried this deficit 
for us until we could raise the necessary funds.  In 1994, after another funding and staffing crisis with 
Mock Trial, the Board took full responsibility for the program, placing the Mock Trial coordinator and the 
successful functioning and funding of the program under the Board and the Executive Director.   

Mock Trial teams from high schools throughout the state work with a teacher-advisor and an attorney-
coach to present a hypothetical legal case before a real judge in an actual courtroom.  The vast majority 
of teams come from public and private high schools around the state, however there are occasionally 
other groups that form teams and become involved.  An example of this is the Seattle Parks and 
Recreation team who began competing in the King County District Competition in 2006.   

The case is written or selected by the Mock Trial Case Committee made up of attorneys and judges around 
the state.  Judge William Downing has chaired this committee for the past several years and under his 
guidance the cases Washington students use in competition are some of the most well written and socially 
relevant mock trial cases in the nation.  Our students are also known nationwide as effective oral 
advocates, skilled competitors, and polite and civilized opponents.  

Since our inception, Washington's YMCA Mock Trial teams have consistently placed in the top 20 at 
Mock Trial Nationals.  Our state has produced two National Champions at this event:  Franklin High 
School in 2000, and Seattle Prep in 2014.  

For several years, YMCA Mock Trial students from across the state have come together to participate in 
the YMCA National Judicial Competition in Chicago.  In 2017 students from Wenatchee High School, The 
River Academy, and The Bush school came together to form two teams for the competition.  One of our 
teams finished 1st overall for our state's first victory in the NJC competition.

Participants in the Mock Trial Program learn critical thinking and dispute resolution, practice oral 
advocacy, and experience planning and preparing a team effort.  They develop a feel for the meaning 
of justice as they learn to sift truths from untruths and how to evaluate both sides of an issue 
before making a decision.  The mock trial program adds a special dimension to citizenship education 
in our state, one that makes students aware of the importance of the law and it’s far reaching impact on 
our lives. 
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Case and Competition History 
 

Year Type Case Case Subject Teams 
At  

State 

Championship Round 
(winner in bold) 

Presiding Judge 

1989 Civil Casey Carter v. 
Henry M. Jackson 
H.S. 

Discrimination of a 
student with AIDS 

8 Moses Lake vs. 
Capitol 

Supreme Court 
Justice Barbara 
Durham 

1990 Civil Robinson et. al v. 
Adams School 
District 

High school drug 
testing policy 

8 Franklin vs. 
Port Angeles  

Supreme Court 
Justice Charles Smith 

1991 Civil State of 
Washington v. 
Chelan Lake 

The Right-to-Die 8 Franklin vs. 
 

  

1992 Crim State of 
Washington v. 
Haines 

Involuntary 
manslaughter/ 
possession of 
unregistered 
weapon 

8 Franklin  vs.  
Ft. Vancouver  

Supreme Court 
Justice James 
Dolliver 

1993 Civil State v. Kruse Malicious 
harassment 
 

16 Ft. Vancouver  vs. 
University Prep 

Elaine Houghton and  
Steven DeForest 

1994 Civil State of 
Washington v. 
Jerrod Theodore 
Bronson 

Insurance fraud 18 Lynden  vs.  
Ft. Vancouver  

  

1995 Crim State of 
Washington v. 
Mel Dobson 

2nd degree burglary 
and malicious 
mischief 

15 Ft. Vancouver  vs.  
Walla Walla  

Supreme Court 
Justice Charles Smith 

1996 Civil Capulet v. Rich 
County S.D. 

Racial 
discrimination 

14 Ft. Vancouver vs. Franklin  Court of Appeals 
Judge Karen G. 
Seinfeld 

1997 Crim State of 
Washington v. 
Haines 

Self defense or 
murder 

16 Franklin  vs.  
University Prep  

Supreme Court 
Justice Richard B. 
Sanders 

1998 Crim State v. Jones Domestic violence 18 Franklin vs. 
Ridgefield 

Supreme Court 
Justice Richard Guy 

1999 Civil Noble v. 
Katiesburg 
School District 

Sexual harassment 
in schools 

22 Franklin  vs. 
University Prep  

Supreme Court 
Justice Barbara 
Madsen 

2000 Civil Alex Williams, 
Marty Graves, 
and the Cedar 
County Board of 
Educ. 

First Amendment 
and case for 
injunctive relief 

20 Franklin (National 
Champions) vs.  
University Prep 

 

Supreme Court 
Justice Gerry 
Alexander 

2001 Crim State v. Tag 
Montague 

Free Speech and 
Graffiti 

20 Franklin (3rd at Nationals) 
vs. 

Franklin 

Supreme Court 
Justice Tom 
Chambers 

2002 Crim State v. Ogden 
Browne 

Vehicular Homicide 20 Franklin (6th at Nationals) 
vs.                              

University Prep 
 

Supreme Court 
Justice 
Susan Owens 
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Year Type Case Case Subject Teams 
At 

State 

Championship Round 
(winner in bold) 

Presiding Judge 

2003 Crim State v. Taylor 
Garrison 

Sports Assault 20 Seattle Prep (6th at 
Nationals) vs.

Franklin 

Supreme Court 
Justice 
Susan Owens 

2004 Civil Internet Freedom 
Forum, et al. v. 
Sam Houston 

Civil Liberties and 
Patriot Act 

20 Seattle Prep (16that 
nationals) vs.

University Prep 

Former Supreme 
Court Justice Robert 
Utter 

2005 Crim State of 
Washington v. 
Whislea Dwight 

Accomplice 
liability/felony 
murder 

20 University Prep (10th at 
nationals)

vs. Fort Vancouver 

Supreme Court 
Justice Jim Johnson 

2006 Crim State of 
Washington v. 
Lin  Pauling 

Controlled 
substance homicide 

19 Seattle Academy (16th at 
nationals) vs. 

Franklin 
(3rd at American Mock 

Trial Invitational) 

Supreme Court 
Justice Susan Owens 

2007 Civil Cisco Narcissus 
v. J.P. “Weegee”
Zenger

Invasion of Privacy 20 Seattle Prep (16th at 
nationals) vs.

University Prep  
(2nd at AMTI) 

Supreme Court 
Justice Jim Johnson 

2008 Crim State of 
Washington v. 
Jesse Herring 

Homicide/ 
Circumstantial 
evidence  

20 Seattle Prep (8th at 
nationals)  vs. 
Seattle Prep JV 

Supreme Court 
Justice Mary 
Fairhurst 

2009 Civil Tisby Hark v. 
Cedar County 
School District 

Employment Law 20 Seattle Prep (3rd at 
nationals) vs. 

University Prep 
(9th at AMTI) 

Supreme Court 
Justice Jim Johnson 

2010 Crim USA v. Cuyahoga 
Rivers 

Eco Terrorism 20 Seattle Prep (5th at 
nationals) vs.

Franklin High School 

Supreme Court 
Justice Barbara 
Madsen 

2011 Crim State of WA v. 
Kenley Kadich 

Manslaughter by a 
Police Officer 

22 Seattle Prep(10th at 
Nationals) 

vs Seattle Prep JV 

Supreme Court 
Justice Debra 
Stephens 

2012 Civil Evening star life 
& casualty 
insurance 
company, INC. v. 
Ithacus solutions 

Insurance Claim 22 Seattle Prep(6th at 
Nationals) vs. Franklin 

Supreme Court 
Justice Susan Owens 

2013 Crim The Last Ferry Domestic Terrorism 22 Seattle Prep (6th at 
Nationals) vs. Kings High 

School 

District Court Judge 
Robert Lasnik 

2014 Crim That ‘Drood’ 
Dude 

Rendering Criminal 
Assistance 

20 Seattle Prep (National 
Champions) vs. Archbishop 

Murphy High School 

Supreme Court 
Justice Debra 
Stephens 

2015 Crim Cedar 
Confidential 

Computer Trespass 24 Seattle Prep (15th at 
Nationals) vs. Franklin High 

School 

Supreme Court 
Justice Mary Yu 

2016 Civil Ex-Con Oration Wrongful 
Conviction/ 
Compensation 

24 Seattle Prep (10th at 
Nationals) vs. Franklin High 

School 

Supreme Court 
Justice Mary Yu 

2017 Crim Otto Blotto Manslaughter by 
Unmanned Vehicle 

24 Seattle Prep (12th at 
Nationals) vs. Franklin High 

School 

Supreme Court 
Justice Sheryl 
Gordon McCloud
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2017-2018 YMCA MOCK TRIAL 
PROGRAM CALENDAR 

OCTOBER 

2017 
13 

20 

Mock Trial Case Release 

Kit & Case Order Forms Due (optional) 

NOVEMBER 

2017 
1-30

6-Dec 15

17

Middle School Registration 

High School Regular Registration 

Financial Assistance Application Deadline 

DECEMBER 
2017 

1-15

Nov 6-Dec 15

Dec 16-Jan 10

18

Middle School Late Registration (contingent on availability) 

High School District Regular Registration 

High School District Late Registration (contingent on availability) 

Forms Due (forms will be emailed and on website in October) 

JANUARY 

2018 
Dec 16-Jan 10 

TBA 

High School District Late Registration (contingent on availability) 

Middle School Tournaments 

FEBRUARY 

2018 
TBA High School District Tournaments 

MARCH 

2018 
1-15

23-25

High School State Tournament Registration 

High School State Tournament | Olympia 

APRIL 

2018 
6 YMCA National Judicial Competition (NJC) Applications Due 

MAY 
2018 

10-13 National Mock Trial Competition | Reno, NV 

JULY 

2018 
28-August 2 YMCA National Judicial Competition | Chicago, IL 
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REGISTRATION FEES AND REFUND POLICY 

HIGH SCHOOL 

DISTRICT REGISTRATION FEES 

Registration: November 8-December 31   
$50 per Student 
$25 per Coach 

Late Registration: January 1-January 10 

$60 per Student 
$30 per Coach 

*NO registration accepted after January 10th

STATE FINALS REGISTRATION FEES 

Registration: March 1-March 15 
$100 per Student 
$100 per Coach 

*NO registration accepted after March 15th

MIDDLE SCHOOL DISTRICT REGISTRATION FEES 

Registration: November 1-November 30 
$30 per Student 
$15 per Coach 

Late Registration: December 1-December 15 

$40 per Student 
$20 per Coach 

*NO registration accepted after December 15th

FINANCIAL ASSISTANCE APPLICATIONS 
At the Y everyone is welcome. Financial Assistance is available through the state 
Youth & Government office and an application form can be found on our website. All 
individual Mock Trial participants are eligible to apply for financial assistance.  
Money is distributed based on family’s financial situation and special circumstances 
are taken into consideration when appropriate.  If you have questions about this 
process please contact us at (360) 357-3475.  

REFUND POLICY 
There are no refunds or credits on District or State registration fees. 

REGISTRATION COSTS 
Student and coach registration fees may be shared between schools or obtained 
from student body associations, individual students, donations from local bar 
associations, service groups and fund-raising projects.   
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PROGRAM INFORMATION 

STATE OFFICE 

Brent Gaither 
Interim Executive Director 
bgaither@seattleymca.org 
Program Support, recruitment, state and district events 

Phone: (360) 357-3475 

Physical Address: 
921 Lakeridge Way SW, Suite 201 

Olympia, WA 98502 

Mailing Address: 
PO Box 193 

Olympia, WA  98507 

Youth & Government on the web: 
www.youthandgovernment.org 
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YMCA YOUTH & GOVERNMENT 
BOARD OF DIRECTORS 

Dave Fisher | Chair 
Fisher-Jurkovich Public Affairs 

Sam Reed | Chair-elect 

Secretary of State Emeritus 

Kevin Hamilton | Treasurer 

Perkins Coie 

Kelly Evans | Treasurer-elect 
Soundview Strategies  

Dan McGrady | Secretary 

PEMCO 

Catherine Brazil  
University of Washington 

Jeanne Cushman* 

Attorney/Lobbyist 

Mike Egan* 

Microsoft 

Lucy Helm*  

Starbucks Coffee Company 

Tom Hoemann 
Secretary of the WA Senate, retired 

Sydney Kleingartner
Youth Governor

Judge Robert Lewis  

Clark County Superior Court 

Al Ralston 

Checkerboard Consulting Services

Thomas Reuter  
Mock Trial Representative

Krystal Starwich* 
Office of Superintendent of Public Instruction

Neil Strege 

Washington Roundtable 

Marta Tolman 
Business Management Consultant 

Matt Wojcik 

Bullivant Houser Bailey 

*Alumni of Youth & Government
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MOCK TRIAL TESTIMONIALS 
“It is Mock Trial’s ability to inspire passion that makes the program what it is. 
Whether it is a passion for the law, a passion for acting, or maybe just a passion for 
argument, you would be hard pressed to find a student in Mock Trial who isn’t 
passionate about something.  It is this passion that makes the Mock Trial world so 
real.  Without it, we would just be a bunch of kids talking about imaginary people 
allegedly doing imaginary things that may or may not be against the law.” 

Scott Ferron, Seattle Prep 
 student (2009) 

“Mock trial is not just debate, it is not just theatre, and it is not just law. Mock Trial 
is a mental battle, fought in a court room, combining elements of theatre, law, 
debate, and speech. It is a melting pot of individuals, combining the legal 
community, with some of the brightest high school students in Washington; and it 
is the single best experience of my High School career.” 

Louis Brotherton, Seattle Prep 
 student (2007) 

“The YMCA Mock Trial Program invigorates participants as well as their family and 
friends, basically our community, with knowledge of and passion for the justice 
system.  Furthermore, participants learn fundamental social skills such as 
negotiation, public speaking, leadership, teamwork, critical thinking, creative 
problem solving, and civic involvement.”  

Dubs Ari Tanner Herschlip, WSBA Young Lawyer 
  Program Volunteer (2006) 

“I help facilitate Mock Trial in our county because it is one of the most energizing 
things I can do.  I am constantly amazed at the resourcefulness and competence of 
the students who participate and I think it teaches them so many skills that they 
won't get elsewhere.”   

Honorable Charles Snyder, Whatcom County Superior Court 
District Convener (2006) 

“The best thing about working with the YMCA Mock Trial program is the opportunity 
to observe so many talented high school students putting so much effort in to their 
presentations.  All of the teams were impressive and, clearly, had spent many 
hours preparing for their trials.” 

Honorable Linda Krese, Snohomish County Superior Court 
District Convener (2007) 
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14,830 past participants who have entered society with training and skills that will 
enhance any adult role they seek to fulfill. 
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the lives of Washington’s youth.  
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Superior Court for his time and dedication to the civic education of Washington’s 
youth. He has also been kind enough for donating his time and creative energy over 
the past year in creating Wont Back Down, this year’s criminal case. His time and 
dedication, alongside the time and dedication of volunteers like them, continues to 
set Washington’s Mock Trial program apart from other programs around the nation 
who look to our state for some of the best mock cases in the country. 

We are also grateful for the expertise and time of hundreds of volunteers from the 
legal community who serve as judges, court administrators, district conveners, 
audience raters, and attorney coaches; each year their collective volunteer hours 
number into the thousands.  This contribution to the lives of young people is 
immeasurable.  

And finally, thanks to the scores of teachers and volunteer coaches willing to 
embrace the mock trial concept and put forth the commitment to prepare mock trial 
teams for competition.  They inspire excellence in their students and provide an 
experience in democracy they will remember for a lifetime. 
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VISION STATEMENT 

New generations of ethical and informed, public-minded citizens 

MISSION STATEMENT 

Teach Democratic values and skills to youth through hands-on experiences 

SPECIFIC PROGRAM GOALS: 

• To foster the development of citizen responsibility
• To develop social competence, problem-solving ability, and

communication skills
• To encourage self-reliance and a sense of purpose for youth
• To provide training and experience through active participation

in the three branches of government: Legislative, Executive, and
Judicial

• To stimulate careful deliberation of social issues and their
possible resolutions

• To create opportunities to hear and respect varying viewpoints
• To inspire young people to be responsible & act with integrity
• To apply ethical values in making public policy
• To teach the YMCA core values of Honesty, Caring, Respect,

and Responsibility

MOTTO 

“Democracy must be learned by each generation.” 
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PHOTO, VIDEO, & INFORMATION RELEASE 

Permission is granted for photographs and video of my child taken during his/her participation in the 
Youth & Government program as well as his/her information (including but not limited to name, grade 
and school)  to be used for purposes that may include publicity.  This information may be used without 
compensation.   

Parent Signature Date 

YMCA MOCK TRIAL PARTICIPANT CODE OF CONDUCT 

PROGRAM PURPOSE 
The purpose of Washington YMCA Mock Trial Program is to develop within youth a 
dedication to the values of democracy, informed advocacy, and character development. 
With this purpose in mind, the following ground rules have been established. Your 
cooperation in acting within these ground rules is expected, and will help to ensure 
continuation of the privileges we enjoy in using courthouse and other facilities. 

PROGRAM GROUND RULES 
No alcohol.  No drugs.  No sexual activity.  No tobacco products.  No offensive 
language, dress, or behavior. No violent behavior.  Any violation of this code of 
conduct may result in immediate expulsion from the program, and the violator will be sent 
home at his or her own expense. 

CONDUCT EXPECTATIONS AT COMPETITIONS 

1. Students must follow school or sponsoring organization policies and procedures.

2. Students should place the highest value on excellent preparation and presentation and good
sportsmanship. Students agree to exhibit the core values of the YMCA – honesty, caring, respect,
and responsibility.

3. Students agree to exhibit the highest standards of conduct and fair play, showing respect for all
participants in the competition and other Mock Trial volunteers and personnel in and out of the
courtroom.

4. Students are professionally dressed while competing.

5. Students will not willfully participate in tactics known to be unfair, unsportsmanlike, or in violation
of the Mock Trial rules.

6. Students will respect food and drink restriction in the courtrooms and agree to dispose of any
trash appropriately inside and outside of the facility.

I agree to abide by the YMCA Mock Trial code of conduct.  I understand that if I violate the 
rules, my parents and my school will be notified, and I may be sent home at my own 
expense. 

Student Signature  Team 
Print Name   Date 

Parent Signature 
Print Name   Date 
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YMCA MOCK TRIAL ADULT CODE OF CONDUCT 

PROGRAM PURPOSE 

The purpose of Washington YMCA Mock Trial Program is to develop within youth a 
dedication to the values of democracy, informed advocacy, and character development. 
With this purpose in mind, the following ground rules have been established. Your 
cooperation in acting within these ground rules is expected, and will help to ensure 
continuation of the privileges we enjoy in using courthouse and other facilities. 

CONDUCT EXPECTATIONS AT COMPETITIONS 

1. A ratio of 1 adult to 10 students should be maintained at all times.

2. All school or sponsoring organization rules regarding offsite events and activities apply
during competitions.  This includes policies regarding alcohol consumption, driving,
student relationships, etc.

3. Adults should place the highest value on excellent preparation, presentation and good
sportsmanship. Adults agree to exhibit the core values of the YMCA – honesty, caring,
respect and responsibility.

4. Adults agree to exhibit the highest standards of conduct and fair play, showing respect
for all participants in the competition and other Mock Trial volunteers and personnel.

I agree to abide by the YMCA Mock Trial code of conduct.  I understand that if I violate the 
rules, my school or sponsoring organization will be notified, and it may result in expulsion 
from competition. 

Signature    Team 

Print Name    Date 

PHOTO, VIDEO & INFORMATION RELEASE 

Permission is granted for photographs and video of me taken during my participation in the 
Youth & Government program as well as my information (including but not limited to name 
organization)  to be used for purposes that may include publicity.  Further, this information 
may be used without compensation.   

Signature  Date 
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ADVISOR LIABILITIES AND RESPONSIBILITIES 

YMCA Youth & Government 

Delegation/Team Name: 

CONTACT INFORMATION: 

Sponsoring Organization: 

Lead Advisor:  Lead Advisor’s Supervisor: 

Name:_________________________ Name:_________________________ 

Cell: _________________________ Cell: _________________________ 

Additional Advisors and Volunteers: 

Name:_________________________  Name:_________________________ 
Cell: _________________________ Cell: _________________________ 

Name:_________________________ Name:_________________________ 
Cell: _________________________ Cell: _________________________ 

LIABILITY: 

 The sponsoring organization listed above has conducted a Washington State

criminal background check on all adult advisors and volunteers working with

our local group within the past year.

 We have reviewed the Code of Conduct and Advisor Responsibilities with all

Adult leaders and volunteers associated with our delegation.

 The lead advisor will have medical release and emergency medical

information for all students and adults registered with this group during all

local, regional, and statewide Youth & Government events.

 We have an emergency communication plan in place that includes

communication to parents/families, Youth & Government staff, and our

sponsoring organization in the event of any emergency during a Youth &
Government activity or event.

Lead Advisor Signature: _______________________ Date: ________ 

Supervisors Signature: ________________________ Date: ________ 
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PROGRAM POLICIES/BOARD EXPECTATIONS

Washington YMCA Youth & Government is governed by a Board of Directors.  The 
following are guidelines and policies adopted by the Board: 

Adult Leadership Policy 
All phases of the Mock Trial program include adult responsibilities.  To ensure 
adequate supervision and leadership for students, adult leaders function in the 
following capacities: 

• As advisors and facilitators assisting students
• As a responsible adult acting on behalf of the students’ parents, the local

YMCA or high school, and the statewide organization of YMCA Youth &
Government

All adult coaches and program volunteers are expected to maintain appropriate 
relationships with their students.  Personal relationships with individual students are 
strictly prohibited. 

Drug, Alcohol & Tobacco Policy 
The YMCA commitment to a healthy spirit, mind and body requires consistent 
enforcement of the Youth & Government drug, alcohol, & tobacco policy as follows: 

• There will be no tolerance of drug, alcohol or tobacco use in any form during
Youth & Government events and activities.

• Failure to comply with this policy could result in immediate expulsion from
the program.  Delegates may be sent home at their own expense.
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COACHING RESPONSIBILITIES 
 
Coaching Requirements 
 
A ratio of one adult to every ten participants (1:10) is to be in place at all 
Youth & Government activities on the local, district, and state level.  At least half of 
the coaches from each team must be at least 21 years of age.  Program alumni are 
required to be at least two years out of high school to volunteer as a team coach.  
Alumni interested in volunteering who are less than two years out of the program 
should contact the state Youth & Government office to learn about additional 
opportunities. 
 
Each delegation must have one “Lead Coach” for their group.  This individual will 
be the main point of contact for the state office and be responsible for providing 
leadership and direction for the team at all levels of the program.  It is also the 
responsibility of this individual to ensure that the following responsibilities are taken 
care of (either by themselves or by another advisor in the group). 
 
It is the coach’s role to provide appropriate adult leadership and direction for high 
school age delegates.  Please be clear with your students about your role as a 
coach and that you maintain a professional manner in dealing with them and their 
parents. 
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Words of Wisdom from Successful Coaches… 
 
 
• After you get the kit, set aside a block of time to read the kit materials and the 

case thoroughly. Recruiting an attorney to advise you and your students is really 
helpful. Many teachers who don’t know much about law have coached teams. 
They learn along with their students. Having an attorney to help assists the 
teacher as much as the students!  

 
• Competitive Mock Trial takes commitment. Two other important attributes are 

responsibility and teamwork. It takes hours of preparation and good 
organizational skills. Students must attend practice and spend outside time 
preparing their witness or attorney roles.  Lay out your expectations from the 
get-go and have students commit. If students don’t show up they let their team 
down, whittle away team morale, and decrease their chances of success and fun 
at this endeavor. 

 
• Start early enough or if you plan to start January 1st, have a grueling schedule 

planned with students who’ve already been recruited and have parts that 
they’ve studied over the holidays.  After the case is analyzed and memorized, 
plan to spend a month working on oratory and presentation style. Don’t give this 
process short shrift – it makes all the difference when attorneys score the teams 
in competition.  Get the speech teacher as well as the attorney to advise you 
and the students at this level. 

 
• Don’t let the temptation to help the students override the purpose of the 

program – their learning and their accomplishment.  If you write the material or 
even work it over a lot, it becomes less their product and more yours.  Don’t 
allow students to adopt another team’s material – it is unethical. We are 
teaching teen how to honest, civic-minded leaders in Youth & Government 
programming.  

 
• Assign alternates in case a member drops out. If an attorney has to be replaced, 

it will usually be with someone familiar with the case – most likely a witness.  
Move the witness into the attorney role and fill the witness position with an 
alternate. 

 
• Mock Trial is not drama.  It has elements of drama in the portrayal of witnesses, 

but too much melodrama will hurt your team.  Witnesses must know the facts of 
the case very well.  Well-rehearsed answers will look stale and overwrought 
demonstrations of emotion will backfire.  Subtle characterizations can still be 
very effective – a tilt of the head, a shuffle to the walk, a slight accent, a 
mannerism that’s unique, a stutter… 

 
• Don’t over-practice. The trial will unfold with its share of surprises – a team 

should be wary of becoming complacent with their version of the case.  Mock 
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trial’s best teams know how to think their way out of a tough situation or when 
the trial takes a direction they didn’t expect. 

 
• Instruct your students to observe courtroom decorum – never chew gum or eat 

during the trial. Attorneys should wear conservative clothing – dark sport coats 
or dresses or a jacket and skirt.  Wear small jewelry or none at all. While 
attorneys need to dress more formally, witnesses should dress appropriately for 
their role without obvious costuming. Do not move furniture or disturb 
courtroom equipment, approach the witness, or touch exhibits or papers without 
permission from the judge.  Observers of the trial should be quiet and attentive. 
No side-talking.   

 
• Instruct students to control their facial expressions and body language.  They 

can put on a calm and poised face even if they’re feeling a range of emotions or 
even turmoil inside.  A composed and unruffled team will impress the judge and 
the attorney raters.  Never treat a member of a team or the judge with bias as 
to gender, age or race – i.e. don’t be condescending or over-bearing or interrupt 
or over-object. Never raise your voice or argue with the judge. A rush of 
whispers among team members will make you look bad.  Do not display a 
negative facial or vocal reaction to a judge’s decision.  Create practice scenarios 
where you learn to stay composed under pressure. 

 
• Organize your cases and prepared questions in plastic. Laminate the objections 

and keep them nearby for reference unless they are committed to memory.  
Each attorney should have a notepad.  Closing and opening statements should 
be memorized.  Visuals (within the rules) can help to focus attention to the key 
points.  
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Mock Trial Frequently Asked Questions 

What is a mock 
trial? 

High school students portray a part in a cast of courtroom 
characters. Much of mock trial’s fascination lies in its dramatic role-
play possibilities. Students can become, for a time, a fiery 
prosecutor or a dedicated defense attorney, a righteous defendant 
or an elusive witness. Each year students study a new hypothetical 
case relevant to today’s issues. They receive guidance from 
volunteer attorneys in courtroom procedure, oratory, and trial 
preparation. 

Where do I get the 
case for the year? 

The Mock Trial Kit (includes the case and supporting materials) is 
provided by the Mock Trial Program in mid-October. No other 
materials other than those provided may be used. This places the 
emphasis on interpreting and formatting information into a 
convincing case rather than researching obscure legal precedents. 

Who organizes and 
pays for the Mock 
Trial Program? 

The YMCA Youth and Government program funds a Professional 
Staff to administer the Mock Trial Program.  Our operating costs 
come from donations, grants, and volunteer support. Participant 
fees make up the additional costs it takes to make this program 
possible. Public and private high school teachers and attorneys 
take on the task of preparing students for competition. They may 
receive a stipend from their individual schools. 

Who can form a 
mock trial team? 

A teacher at any high school, public or private and/or an attorney 
volunteer can be a coach. All participants (grades 9–12) must be 
enrolled at the same school district, preferably in the same high 
school, or the same private high school, or be a pre-existing 
member of a youth group in existence for a minimum of 3 years 
with a constitution or bylaws. Home school and other youth groups 
may also participate. With the approval of the state coordinator, 
exceptions can be made to help new teams get started 

What happens 
during the trial? 

Teams present their case in a two-hour trial before a real judge in 
a real courtroom. At district competition, each team gets at least 
two opportunities to argue the case.  At State finals each team 
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goes to trial four times (twice to prosecution, twice for the defense, 
if possible). During the trial, each side presents the pre-trial 
motion. Next, they give their opening statements. Later, each of 
the four witnesses for both the prosecution (or in a civil case, the 
plaintiff*) and the defense are questioned by both sides on direct 
and cross-examination. Then the attorneys make their final case in 
closing arguments. At least two practicing attorneys critique and 
score student performances in each trial. Volunteer judges preside 
over the trial, and volunteer raters score the teams and comment 
on their performances.   
* Any future references to prosecution should read plaintiff in a 
civil case. 

  
When are the 
competitions?  

In February, teams of attorneys and witnesses meet at county 
courthouses all over the state to argue their cases. On the last 
weekend in March, the winners of their respective districts meet at 
the state competition for two days to compete with other teams 
from all over the state.  The state champion represents our state at 
Nationals held in May. 

  
What does it cost 
to participate? 

The District Competition cost is $50 per student and $25 per 
coach. The State Finals cost is $100 per student and $100 per 
coach, plus lodging and transportation. 

  
How do teams 
finance their 
competition fees? 

ASB funds, local bars and/or legal firm donations. Our program has 
a small scholarship fund for teams and individuals. Most teams do 
additional fundraising. Scholarship forms and fundraising ideas are 
included in the kit. 

  
How is mock trial 
taught? 

There are a lot of successful formulas. Advisors may run mock trial 
as an extracurricular club meeting regularly October through 
February (for Districts) and until the end of March if they go to 
State.  Other advisors run mock trial during first semester class 
then organize into an extracurricular club until the season is over. 
A few recruit and select mock trial members from their classes and 
hit the case really hard in January through Districts in February. 
This plan would be difficult for a new or inexperienced team.   
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When does the 
mock trial season 
start and end? 

The year’s case is available in October, on the date set by the Mock 
Trial Program Chair. Districts occur mid to late February. State is 
usually the last weekend of March. Nationals are held at the 
beginning of May in a different city each year. The competition 
season fits into the winter sports season and ends before spring 
vacation.  The District Convener determines the district competition 
date in February. State Finals are often held the same weekend as 
State Knowledge Bowl but usually don’t conflict with Debate 
events. Many teams spend the fall learning legal terminology and 
trial techniques. During this time, many practice on other mock 
trial cases and may organize informal competitions with nearby 
schools.  

How much time 
does it take to 
prepare a team for 
mock trial?  

For extracurricular arrangements, most teams will meet one to 
three times a week from October through January. Usually teams 
meet 3–5 times a week during February to prepare for Districts. 
Attorney coach time commitments vary. In February and March 
they may spend up to several sessions a week preparing for 
District and State competitions. A session may be one-half hour to 
four hours long during lunch, class, before or after school. When 
offered through a first semester class, students have the benefit of 
more frequent instruction depending on other curriculum demands. 
For classroom situations, extra time will be required outside of 
class in February and March. Students often spend some vacations 
learning their parts. 
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How does a team 
get an attorney to 
help out? 

Many teams will recruit a parent who practices law to volunteer. 
You can call or e-mail your District Convener for suggestions. This 
is the organizer for your region – often a judge or a member of the 
legal community. The Mock Trial Kit contains a list of District 
Conveners. The state director may also be able to provide a few 
names of attorneys in your area who have expressed interest. More 
than one attorney may help a team. Volunteer attorneys don’t 
receive compensation or continuing legal education credits for their 
time, but they do it because it’s rewarding. Students must attend 
practice sessions with attorneys or they should be removed from 
the team.  A $100- $200 per hour attorney won’t continue to 
volunteer time if students don’t show up. Younger attorneys with 
fewer family commitments will do it as a way to give to their 
community. Established attorneys may be busier, but may want to 
volunteer during their own children’s high school years.  Finding an 
attorney coach is really a big help! Often they will find other 
attorneys to assist them once they’re hooked on mock trial! 

  
How many 
students does it 
take to 
participate? 

It takes 7–15 kids and a school may field more than one team. A 
full team would have fifteen students with three student attorneys 
and four witnesses for both the prosecution and defense. Under 
this scenario, seven students learn the prosecution’s case and 
seven learn the defense case. The fifteenth student fills the role of 
bailiff.  For teams with fewer students, it is possible for students to 
double up on roles with a set of six students learning and arguing 
both sides. One of the attorneys for each side would also present 
the pre-trial motion in addition to an opening or closing statement 
and witness examinations. When doubling up, a student may be a 
witness for the prosecution’s case (for instance) and an attorney 
for the defense. They cannot play both witness and attorney for the 
same side. The team that competes at Nationals is limited to eight 
members.   

  
How are team 
members 
recruited? 

Start by recruiting from students in business law, civics, U.S. 
government classes and from debate, drama or speech clubs.  Post 
flyers around the school and hold an informational meeting. Write a 
short article for the school and local newspaper to inform students 
of upcoming auditions or meetings.   

  
How is a team 
created? 

Again there are many ways to do this. Some teachers recruit 
specifically from competitive Debate, Speech, and Drama teams for 
their experience. Others allow anyone who commits the time to 
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participate.  Some teachers conduct auditions for witness and 
attorney roles; others select their students and assign them a role.  

How does a team 
get to compete? 

Any team that pays the registration fee by the deadline is allowed 
at Districts.  The size of the district will determine how many teams 
from each District Competition will attend the State Event in late 
March.   

What’s involved in 
preparing for 
Competition? 

• Educate students on elements of a trial and legal
terminology.

• Recruit an attorney to help you.
• Take a tour of the local courthouse.
• Make copies of witness statements.
• Conduct auditions or otherwise assign roles.
• Read the case and work on a case analysis.
• Break down each witness statement into statements of fact.
• Weed out irrelevant details that have no bearing on the

case.
• Separate the facts that are good/bad for the prosecution and

for the defense.
• Create a timeline of events in the case.
• Choose a theme to each side of the case.
• Practice how to phrase questions that cannot be successfully

objected to.
• Write questions for each witness’s examination and cross-

examination.
• Help the witnesses rehearse their answers to the above

questions.
• Have attorneys start writing their opening and closing

statements.
• Review and practice how to make effective objections.
• Show attorneys how to submit exhibits and how to introduce

their team.
• Train students in proper courtroom decorum, dress and

demeanor.
• Predict the opponent’s possible objections and how you’ll

respond.
• Teach and practice elements of effective oratory and

presentation.
• Conduct practice scrimmages.  Ask a judge to come in to

critique.
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Budgeting 101 
 

When creating a program budget there are two main things to consider. Expenses are things 
that will cost money, and revenue is money being brought in.  In the end your expenses and 
revenue should balance – or your revenue should be just a little more than your expenses so 
you come out positive.  The following tables outline some things you will need to consider in 
terms of expenses and revenue when creating your budget for Youth Legislature or Mock Trial. 
 

 
Expenses:  
Staffing In high schools this may take the form of a teacher stipend.  In YMCA’s it may be a 

percentage of an employee’s total salary (based on the amount of time spent running 
the Y&G program.  It may also include a small portion of an administrative person or 
supervisor’s salary. 

Training Both Youth Legislature and Mock Trial advisors/coaches are encouraged to attend 
annual training/orientation events.  The fees for these trainings are listed in your 
program materials. 

Volunteer support Account for any thank you gifts or meals for volunteers during Y&G events, trainings or 
meetings. 

Transportation Account for the cost of gas or mileage reimbursement or the amount to rent a school or 
charter bus when planning for statewide events.  District events may also require a 
transportation budget if students are not able to transport themselves to events. 

Lodging Some things to keep in mind when shopping for hotels: 
• # of students per room (usually 4 is OK for students) 
• # of adults per room (usually 1-2) 
• Is the hotel in walking distance to event 
• Is breakfast included (decreasing $ needed for meals) 

Food Know in advance what meals you will provide during events and what students will be 
responsible for.  Make sure students can get at least one nutritious meal each day 
(something other than fast food or pizza is good).   
Also make sure to budget some snack money for meetings – this is a great way to 
make sure kids show up!  

Facilities $ needed for meeting/practice facilities 
Program Materials If you will print handbooks for your students, team/delegation t-shirts or bags; if you’re 

going to do a fundraiser make sure to include the cost of materials needed 
State Program Fees These are listed in your program materials 
District Program 
Fees 

Check with your district coordinator or convener to see if there are additional fees to 
pay for facilities/food/materials at district events. 

Revenue:   
Program fees It’s important for students to pay at least a small amount of the cost of the program. 
Fundraisers  Make sure to get student input before planning fundraisers.  Having students set their 

own goals for fundraising is usually a great way to start. 
Sponsorships / 
donations 

Have students write letters to local business people about supporting your program.  
Invite sponsors to attend an “open house” with your team/delegation. 

Grant/foundation 
support 

If applying for a grant keep in mind that all applications are not successful and many 
applications may take 6-8 months for a foundation to process. 

Y&G Scholarships All students are encouraged to apply for financial assistance.  Forms are available 
online.  

ASB funding 
 

If your program is set up through a school there may be ASB or other funds available. 

Local YMCA support Whether or not your program is set up through a local YMCA, local Y’s may be 
interested in offering support in the form of scholarships, staffing, facilities, fundraising 
opportunities or a donation. 
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Fundraising Ideas 

 
Fundraising is a large job for many delegations.  It is important to start early and 
have a clear goal in mind.  It also works well to find a fundraiser that works well for 
your delegation and stick with it year after year.  People will begin to expect and 
plan for it, and prepare to support you in your endeavors. 
 
Listed below are several fundraising ideas that have worked for local 
delegations: 
 

• YMCA Kids Night Out: Kids night out is an opportunity for parents to drop 
off their youngsters at the YMCA for an evening of fun and games.  Several 
Y&G delegations around that state plan and staff these events and take in 
the profit that is made.  Planning a Kid’s Night Out takes time and 
commitment form students and Advisors alike, but has been shown to work 
well for several groups from around Washington.  

• New Year’s Eve Overnight: A popular night for a Kids Night Out is New 
Year’s Eve.  Parents all want to go out and need trustworthy individuals to 
watch their children.   

• Concessions: During big events at Y’s or school’s delegations can run the 
concession stand. You can also create your own by making snacks and 
bringing soda to sell at the door.  At many places there is a sign up process 
and groups must get on the list to do this so make sure to follow proper 
procedure.   

• Snack Bar: One day/week turn off the vending machines in your 
YMCA/school and sell concessions instead. 

• Letter writing: Local community groups such as the Lions Club and Rotary 
have money that they want to give away to worthy local programs.  Have 
students write a letter to these groups explaining your program and outlining 
the costs and benefits involved (a sample letter can be found in this section 
of your handbook).  Most groups will then want you to bring your students to 
present on the program at one of their meetings.  

• Community Night: Invite parents and community members to one of your 
delegation meetings.  Provide snacks/drinks, and encourage them to 
participate in debate.  During the evening have a raffle or simply ask for 
donations.   

• Raffles: At any of your events you can sell raffle tickets and solicit local 
vendors for prizes.  This is great because it is at no cost to you!  Make sure 
to check with your organizations to make sure you’re following all state and 
local regulations regarding gambling when organizing a raffle. 

• Teen Phone Night: Compile a list of past program supporters, Y members, 
parents, etc. to solicit for donations.  Prepare a script for students and have 
them practice a few times.  Set them up on phones spend the evening calling 
individuals and asking for donations.  Make sure you approve your call list so 
that it does not conflict with other fund raising campaigns going on in your 
organization.   

• Personal Ads: Sell advertisements in your school newspaper or YMCA 
bulletin.   
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Sample Fundraising Letter 
 

Tips on writing a fundraising letter: 
• make it personal by telling your story 
• make a contact and let them know to expect a letter from you student 
• students should write letters, not advisors 
• follow up the letter with a phone call 3-5 days later 
• research the giving organization to find out what is important to them and 

incorporate that into your letter 
• let them know what you are going to do with the money they give you 

 
Dear Hawks Prairie Rotary,  
 
I am a delegate in the Washington State YMCA Youth & Government Program and a 
member of the local delegation here at the South Sound Family YMCA.  For the past 3 
years I have been learning about how our state government works by actually 
participating in it.   
  
After spending the week as a page in the House, watching debate and meeting 
individuals from around the state, I was hooked.  Since then I have sponsored 4 bills 
ranging in topic from cancer research to requirements for building in planned 
communities.  Last year I attended Leadership Training and lead debate at the state 
event as a Committee Chair.  I learned from that experience how much I truly love 
parliamentary procedure and the process of sending an idea through the legislature.   
 
In order to continue my participation in this program I need your help.  I ask that you 
support me in my efforts by donating $200 to cover my program fees for the year.  In 
addition to these funds, I am also responsible for my transportation costs, district fees, 
meals, and campaign costs over the course of the next year.   
  
This year I am taking the next step and running for Lieutenant Governor.  I want to 
take every opportunity that I can to give students new to the program the 
encouragement that I received as a young delegate.  Through my involvement in Youth 
Legislature I have realized the importance of our legislative branch and gained a respect 
for my democracy that I could not have achieved without actually being part of it.    
 
I would like to ask you to help support me in my efforts to bring a love of the 
democratic process to my peers around our state.  As I move along in my journey 
through the Youth & Government Program I am realizing that with more opportunities 
come more costs.   
 
Throughout the year I will be traveling around the state to campaign as well as to 
support delegates in their efforts to get their voice heard.   
 
I thank you for your time.   
 
Sincerely, 
 
Joan Schmoe 
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SAMPLE MONTHLY PLANNER  
 
September 

Advisors recruit students, conduct auditions, and select team members 
 Formation & Group Building 

o Topics to cover: 
 U.S. Constitution 
 Democracy 

October 
Release and distribution of Mock Trial Kit & Case 
Work out student practice schedule in addition to meetings with attorney coach 
Advisors and attorney coaches begin to study the case and prepare for trials 

o Topics to cover: 
 The Common Good vs. Individual Interest 
 The Responsibilities of Citizenship 
 Courtroom procedure and legal terminology 
 Servant Leadership 

November 
District Conveners set date and start planning for district competitions 
Submit request for purchase order or check for district competition 
Submit district scholarship application form(s) if needed 

o Topics to cover: 
 The Trial Process  
 Steps in a Trial 
 Introduction to the Case 
 Fund Raising Project Planning (if needed) 

December 
Arrange for transportation to district competition 

o Topics to Cover: 
 Strategy and Case Analysis 
 Witness Examinations and Closing Arguments 
 Rules of Evidence  
 Service Project 

January 
Begin collecting signed student consent forms and complete registration for 

districts 
Submit required district materials by deadline to State Office  
Fine tune case and work on oratory and presentation skills 
Plan and hold practice mock trials with neighboring schools 

February 
District events 
Submit state scholarship application form(s) if needed 
Submit required state materials by deadline to State Office  
Arrange for transportation to state competition 

March 
 Guest speaker/Field trip to close year or prepare for state competition 
 Host a Community Night 
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TEACHING MOCK TRIALS 
 
The following materials may provide some ideas that advisors can use in teaching 
students and youth group members about short mock courtroom trials.  They may 
be adapted to best suit your local educational goals.   
 
These materials were written for use with brief classroom mock trials involving all 
students in the classroom, which is different than the mock trial described in the 
latter pages of this kit.  The case presented in this kit includes a longer, more 
involved mock trial with up to three attorneys per side, four witnesses, and no jury. 
 
However, these materials can be used with an entire class, from which the 
competition team can then be formed.  When the in-class activities are completed, 
the competition team can practice outside of class.  This mock trial program can 
also be used with extra-curricular groups such as school debate teams or youth 
groups including scout troops, YMCA Youth & Government groups, teen church 
groups, homeschoolers etc.  Students on each team must be from the same high 
school or a pre-existing member of the same youth group. 
 
Much of the material in these lesson plans was developed by what was formerly the 
National Institute for Citizen Education in the Law. 
 
 
EDUCATIONAL BENEFITS OF THE MOCK TRIAL PROGRAM 
 
Participation in this educational opportunity demands quite a bit of time 
from teachers and attorneys, but the benefits will make it worthwhile.   
 
Some of the educational benefits for students are: 
 

• Knowledge of practical law and trial procedure and education about the legal 
profession. 

• Increase in student motivation to excel and participate fully. 
• Development of research, organization, planning and preparation skills. 
• Development of oral advocacy skills. 
• Enhancement of communication skills -- speaking, listening, writing. 
• Enhancement of reasoning, critical thinking and analytical skills. 
• Development of self-confidence and self-esteem. 
• Knowledge of strategies for conflict resolution. 
• Experience in team effort. 
• Substantive knowledge about the issues presented in the case. 
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INTRODUCTION - TRIALS AND AMERICAN SOCIETY 

Whether the issue is teaching evolution in school, the kidnapping of the baby of a 
famous couple, or a Hollywood lovers' fatal quarrel, Americans have long relished 
the spectacle of the courtroom trial. 

In the past fifty years, crowds have strained against police barriers, hoping to get 
into courtrooms where presidential counselors were being tried as part of the 
Watergate conspiracy.  They have packed the courtroom where a school mistress 
was on trial for the murder of her lover, a famous physician.  They have sat 
watching while the psyches of a would-be presidential assassin or the most private 
details of a famous athlete charged with murder were exposed to the world. In 
some recent cases, courtrooms have been replaced by highly public hearings by 
special counsels on the doings of a President and his friends and the Department of 
Justice itself. The names of the parties to cases like these move into American legal 
and popular history: John Ehrlichman and Robert Haldeman, Michael Jackson, John 
Hinckley, O.J. Simpson, Bill Clinton and Waco. 

Then, too, the names of the most prominent role-players among the judges and 
attorneys edge into daily conversation, at least for a time: John Sirica, Barrington 
Parker, F. Lee Bailey, E. Bennett Williams.  Scores of reporters, and, in recent 
years, miles of videotape - even inside some courtrooms - feed this public 
fascination.  Perhaps the media’s role in heightening the public’s contact with the 
trial process is most clearly underscored by the fact that many of the nation’s most 
well-known trial celebrities are Hollywood creations or more recently, judges turned 
into public icons like Judge Judy! 

Media hype aside, there are important reasons for the public attraction to the trial 
process, and these are undoubtedly inherent in the nature of our government and 
legal system.  Perhaps the most basic of these reasons is the public’s perception of 
the trial as one of society’s principal vehicles for the achievement of justice for all 
citizens, a belief which is the cornerstone of our American legal system.  In these 
times, apparent widespread distrust of the trial process surfaces whenever 
members of the public loudly protest a verdict, as happened in the John Hinckley 
and O.J. Simpson cases.  Yet, all in all, Americans still cling to the belief that each 
citizen should have his or her own “day in court.”  Statistics on the rising number of 
case filings in civil court underscore the exercise of this right of access to the 
courts. 

Some of the public fascination with trials also flows from the nature of a trial as 
great human drama.  In the common view, few secrets can remain cloaked in a 
trial, or few emotions remain unraveled under the intensity of skillful examination 
of witnesses. 
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MOCK TRIAL – “THE ULTIMATE ROLE-PLAY” 
Many teachers have discovered that American society's attraction to the trial 
process can be used to an educational advantage.  More and more courts are 
implementing formal visitation programs for students.  Bar associations, individuals 
attorneys, and judges willingly lend their time to teachers and students.  
Significantly, during the past twenty years the use of mock trials has taken root in 
schools’ curriculum.  
 
Two main reasons can be cited for this teaching phenomenon.  One is the great 
public popularity of trials, already mentioned.  The second (more significant 
educationally) is the recognition of the mock trial as a versatile, multi-dimensional 
teaching device.  Because of the number of students a mock trial can involve in 
working toward the achievement of a wide variety of skills objectives, the mock trial 
as a teaching device might well earn a reputation for being the “ultimate role-play.”  
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PLANNING FOR A MOCK TRIAL 
CONDUCTING MOCK TRIALS 
A teacher new to the use of mock trials may hesitate to undertake a trial for 
reasons of time and complexity. Trial simulation is actually a flexible device, 
capable of being compacted into one or two classroom periods or expanded into a 
full unit several weeks in length. On a competitive level, attorneys statewide 
volunteer each year providing legal advice and training to mock trial teams and 
their advisors.  

Mock trials may be based on historical events, cases of contemporary interest, 
school situations, or hypothetical fact patterns.  The format of the mock trial can be 
formal or informal, depending on the objectives of the class and the skills and 
sophistication of the students.  Most mock trials use some general rules of evidence 
and procedure, an explanation of the basic facts, and a brief statements for each 
witness.   

There is a range of mock trial formats.  Freewheeling activities can be done where 
rules are created by the student participants (sometimes on the spot) and no 
scripts are used.  Or more serious attempts to simulate the trial process can be 
based on simplified rules of evidence and procedure. They also can be used to re-
enact dramatic historical trials in which scripts are relied upon heavily. 

Usually, however, scripts are not used.  Instead, the students are given a 
statement of facts and legal issues.  They may also be given a set of witness 
statements, which are not scripts, but affidavits on which the witnesses and 
attorneys build their witness examination questions and answers.  Relevant 
documentary evidence (e.g. a contract) might also be included in the packet of trial 
materials.  Analysis of the packet of materials and strategic design of each step in 
the trial represent the most important parts of the student learning experience in 
the mock trial.  For this reason, teachers should avoid scripting the material or 
doing most of the question and statement preparation for the students. 

Simplicity in approaching a mock trial is critical, particularly for a teacher who has 
not used the device previously.  The skills-building objectives should always be in 
the forefront of the teacher’s activities in the mock trial.  While real-life simulation 
is certainly desirable to a point, teachers should be aware that too much legalizing 
over the issues, too much jargon, too much emphasis on the rules of evidence and 
procedure tend to diminish the learning value of the mock trial by stifling student 
interest and making the process too cumbersome for all involved. 

TIME FACTORS 
A successful mock trial can be a largely impromptu event taking place right in the 
classroom and occupying one or two class periods at most.  It can also be an 
intricately planned event with class preparation taking a full week or even more and 
trial presentation requiring two or more complete class periods. 
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Both types of mock trials, and many variations on them, have demonstrated their 
value as strategies for learning in the high school classroom.  Each teacher needs to 
exercise discretion in selecting which approach to use.  A key criterion is the 
amount of time available for this activity.  Another is the specific learning objectives 
the teacher is aiming for at that particular point. 
 
The lesson plans provided in this manual are built around the time sequences for 
each activity that have proven realistic on the basis of experience with hundreds of 
mock trials of all kinds. 
Throughout, the references to class periods assume 50-minute lengths of time. 
 
A natural prelude to or follow-up activity for the mock trial are trips to local courts 
to observe real attorneys, witnesses and judges in action.  In addition, many 
attorneys, law students and judges are happy to volunteer to come into classrooms 
to help students prepare, act as judges and/or debrief the trial. 
 
STUDENT INVOLVEMENT 
A mock trial project should involve every student in the class for the entire unit.  
Careful planning is essential to achieve this goal of total involvement.  Students not 
assigned specific, active roles quickly lose interest.  However, not every student in 
a large class can play an attorney or a witness.  Realistically, then, in classes larger 
than fifteen or twenty, how can every student be actively involved?  To a large 
extent, the answer depends on the individual teacher and the classroom situation.   
 
Suggestions to aid teachers in arranging total involvement include: 
 

a. Number of Attorney and Witness Roles 
In each mock trial case, each side uses two witness roles and six possible 
attorney roles. In sum, there are sixteen principal roles. 

b. Alternates 
Alternate witnesses are essential to safeguard against last-minute 
absences.  Since attorneys can usually cover for each other, teachers can 
also assign alternate attorneys.  With alternates for each attorney and 
witness role, as many as thirty-two students could be assigned roles. 

c. Teams * 
Cooperative learning is one of the important objectives of the mock trial 
process.  The team and small group activities essential to mock trial 
preparation provide the vehicles for cooperative learning. 

d. Role Assignments 
Note that specific role assignments for attorneys and witnesses are not 
mentioned until Lesson Plan #4.  Unless the mock trial is to be a fairly 
short, informal classroom event, there is no need to rush into role 
assignments.  The longer every student remains a candidate for any role, 
the higher the level of student interest in the mock trial preparations will 
be. 

 
*Lesson Plan #3 provides instructions for dividing the class into teams.  
For the purposes of active involvement in trial preparation, every student 
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should be assigned to one team or the other, and should then be 
expected to participate fully in the small group discussions and team 
strategy sessions.  The lesson plans call for small groups at certain points 
and also indicate which principal roles are involved at each stage.  The 
principal role players and alternates, as well as, other students to assist 
them, should all be assigned to small groups and participate in them. 

e. Juries 
In large classes it may be preferable to include all unassigned students on 
the jury. (Note, however, possible other roles, under f.) Using a jury is a 
good way to keep all students actively involved during the actual trial. 
However, during the trial preparation stage, students who will be serving 
on the jury should be assigned to work with the teams.  Even though real 
life jury members start a trial impartially with no prior knowledge of the 
case, the educational value of having jury members assist with case 
preparation outweighs the need to simulate reality.  
 
Activities designed to demonstrate the importance of an impartial jury are 
valuable. (One way is to conduct a role-play of a “voir dire” exercise--this 
is when lawyers or the judge ask prospective jurors questions to gauge 
their impartiality.  A lawyer could help us with this.) If the class strongly 
desires a truly impartial jury for their trial, another class can be invited to 
sit as the jury. 

f. Other Roles 
The trial itself has room for roles other than attorneys and witnesses.  
These roles include:  

   
  1. Judge or Judges   4. Clerk or Bailiff 
   2. Formal Observers   5. Members of the Jury 
  3. Court Artist    6. Reporters from the media 
  
Again, the goal is to involve every student.  All students in the class, whatever their 
eventual role in the trial, should participate on trial preparation teams. 
 
PREPARATION OF MATERIALS FOR STUDENTS 
 
The student materials in this manual include an Introduction to the Trial Process, 
Steps in a Trial, 
Simplified Rules of Evidence, and Case Materials. Before starting the mock trial 
unit, teachers need to determine which materials to give the class and when.  The 
teacher may copy and distribute the entire packet at once or give out only sections 
at a time.  A few suggestions that can help with this decision: 

 
a) The Trial Process is a general introduction for students who have not 

previously studied trials in detail, or for those needing refresher reading.  It 
is a good first handout. 
 

b) Steps in a Trial is a guide designed to assist students with their preparation 
for mock trial roles. 
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c) Simplified Rules of Evidence is recommended for distribution only to 

classes in which the teacher plans to devote a substantial amount of time to 
trial preparation.  For the sake of time and simplicity, teachers may prefer 
not to use these rules for short, informal mock trials. 

 
d) Case Materials are separate packets with the facts and pieces of evidence 

for the specific trial the class will conduct.  All students should receive a copy 
of this material. 

 
LEGAL ASSISTANCE 
The mock trials presented in the cases include hypothetical laws appropriate for use 
in any classroom.  However, teachers may prefer to use a law actually on the books 
in the jurisdiction where the school is located. 
 
To obtain information about an appropriate law that would work for a mock trial, 
teachers should consult with a local attorney or attorneys.  The Bar Association in 
the area can often assist teachers in identifying attorneys who could help out. 
 
Attorneys and law students are also valuable resources to assist students in the 
actual preparation for a mock trial.  When using attorneys or law students as class 
presenters, team advisers, or judges, the teacher must take the time to brief them 
so that they understand the educational objectives of the program and recognize 
that the class will necessarily be using simplified procedures and rules of evidence. 
 

JUDGING 
 
Two important early decisions for the teacher are who will judge the trial and 
whether to use a jury.  These decisions are influenced by time and learning 
objectives, as well as by class size.  A few suggestions might help with this 
decision: 
 

a) If the judge is to be a student, he/she should be able to learn the trial 
process well, have the capacity to be decisive, and be able to give directions 
to other students. 
 

b) The teacher may choose to serve as the judge in situations where substantial 
control over the actual process is important.  Such situations may apply with 
the very first trial, where everyone is a novice; where time is unusually tight; 
or where the teacher wants to have a free hand in interrupting to explain or 
drill witnesses during the trial.  
 

c) An attorney, law student (preferably beyond first year), or local judge may 
be invited to act as the judge.  This arrangement is most appropriate for the 
more formal trial where the class has spent much time preparing.  As with 
other situations using an outside resource person, the teacher should make 
arrangements well in advance.  A full week is minimal.  The resource person 
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agreeing to take the judge’s role will need to know the date, time, and place.  
Equally important, the judge needs to gain a thorough familiarity with the 
educational objectives of the class and with the simplified procedures that 
will be used in the mock trial.  It is also advisable to pass the actual trial 
facts and statements onto the judge prior to the trial date. 
 

d) With a large class, the teacher may wish to place the students who are not 
participants in the trial on a “jury.”  The jury then has the task of deciding 
the outcome of the case.  When the time comes for jury deliberations, the 
teacher may find it advantageous not to have the jury go out but have it 
deliberate fishbowl style right in the classroom.  This gives non-jurors the 
opportunity to observe the decision-making process, but of course they may 
not participate in the juror’s discussion. 

 

CLASSROOM ARRANGEMENT 
 
For the actual trial, the room should be arranged as follows: 
 
If the trial will attract a sizable group of spectators, a teacher might wish to hold 
the proceedings in a larger room or auditorium.  Such larger rooms will usually 
require microphones at the attorney’s lectern, judge’s bench, and the witness box.  
All such details should be firm several days before the trial, and audio equipment 
should be tested and adjusted before the trial. 
 
SELECTING AND INSTRUCTING THE BAILIFF 
Every trial should have a bailiff (often called a clerk) who takes care of announcing 
the entrance of the judge, calling the case, keeping time, marking evidence, and 
swearing in witnesses.  The teacher should instruct the student selected at least 
one day before the actual trial.  A section entitled “Clerk’s Directions” is included as 
part of Lesson Plan #7: The Mock Trial.  See Bailiff/Courtroom Host explanation in 
the Competition Procedures section of this kit. 
 
PREPARING THE OBSERVERS 
Because there may be more students that can have attorneys and witness roles, or 
that can assume such other roles as bailiff, the teacher may wish to designate 
overseers.  This is not just a “catchall” role.  The observers will be valuable in 
debriefing the trial.  They will have the job of observing the trial as it unfolds, of 
looking for good points and errors and deficiencies, and of making notes that can 
be referred to afterwards when it comes time to analyze the event.   
 
Lesson Plan #6 reminds the teacher to hand out the Mock Trial Observation Sheet 
to each observer before the trial begins. 
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MOCK TRIAL ADMINISTRATIVE CHECKLIST 
 
These are tasks the teacher should check off as accomplished.  Some are 
noted as “optional” – all others are necessary for successful trials. 
 
______ Trial Selected 

______ Time-frame Determined (dates for each lesson and trial itself) 

______ Lesson Plans Adapted 

______ Materials Selected for Students 

______ Materials Copied for Students 

______ Student’s Preparation Begun 

______ Court Field Trip Date Set (optional) 

______ Attorneys (or Law Students) Identified to Help (optional) 

______ Attorneys Invited (optional) 

______ Attorneys Briefed (optional) 

______ Judge Identified 

______ Judge Invited (actual judge, attorney, teacher, or students) 

______ Judge Briefed and Provided Materials 

______ Room Selected 

______ Microphones ordered (for larger rooms only) 

______ Invitations (other classes, administrators, parents, etc.) (optional) 

______ Observation Sheets Copied and Handed Out (optional) 

______ Jury Selected/Instructed (optional) 

______ Clerk Selected/Instructed 

______ Judge’s Robe obtained (an academic gown will suffice) 

______ Gavel, etc. obtained (optional) 

______ Students’ Preparation Completed 

______ Trial Conducted 

______ Trial Debriefed 
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LESSON PLAN 1 
INTRODUCTION TO DISPUTE RESOLUTION AND THE TRIAL 
PROCESS 
 (One to two fifty-minute periods; more, if trip to court is undertaken) 

OBJECTIVES: 
As a result of the activities in this lesson, the students will be able to: 
• Explain the purpose of the trial process.
• Describe at least one alternative to the trial process.
• List and explain the major steps in the trial.
• Name the parties to a case in both a civil and a criminal trial.
• Explain the roles of attorneys, judge and jury in the trial process.

ACTIVITIES: 
1. Reading Assignment: Either for homework or in class, the students should

read “The Trial Process” section (immediately following these lesson plans) in
this manual.

2. Vocabulary Exercise: The teacher might ask students to list at least five
new words in “The Trial Process” section for vocabulary building.
Alternatively, the teacher might begin a class discussion by listing key words
and phrases on the board, e.g. “adversary system,” “prosecution,”
“defendant,” “evidence,” etc., and eliciting definitions from the class. (10
min.)

3. Small-Group Discussion Exercise: Divide the class into groups of 3-5.
Ask them to develop at least two examples of non-criminal disputes that
might wind up in a trial.  Ask them to discuss alternative methods of dispute
resolution (such as those listed in “The Trial Process”) for each case, and to
identify when a trial might be the only solution. (20 min.)

4. Discussion Exercise and Homework Assignment: Ask students to bring
in an article from the local newspaper concerning an incident that might
result in a trial.  In class, discuss why the disputes arose.  Identify a possible
way to settle the cases out of court.  Ask the students: If the parties go to
court, what would they hope to accomplish? (20 min.)

5. Field Trip to Court: (A half-day or one full day)
a. Make arrangements through the clerk of the local court or an attorney

for a visit by the class.  Different courts handle student trips differently,
but good communication with the staff at the local courthouse usually
will ensure a worthwhile visit.  You will need to find out what phase of a
trial the students are likely to be observing, and whether it will be a civil
or a criminal proceeding.  If your mock trial will be a civil case, you may
prefer to observe a civil trial.
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 b. If the clerk can give you specific information about the case or cases the 
class will be observing, spend some time in class the day before 
reviewing the characteristics of the civil or criminal process as 
appropriate. 

 c. As a homework assignment immediately after the field trip, direct the 
students to write several paragraphs answering these questions: 

 • What kind of trial was observed, and what portion? 
 • Who were the most important people in the courtroom, and what 

did they do? 
  • What facts did the class learn during their observation? 
 • What do you think happened after the class left? 
 • Did this process seem like a good way to deal with the particular 

problem involved?  What alternatives would you recommend?  
  (You may wish to design a form for students to fill in for this 

purpose.) 
 d. Discuss the field trip, based on the homework responses, in large or 

small groups during the next class. 
6. Guest Speakers: Having an attorney or a judge visit in class is a good 

alternative or in addition to a field trip to court.  In arranging for such a 
speaker, be sure that person is adequately briefed regarding (a) the grade 
level, age and prior legal knowledge of the class; (b) your objectives for the 
speaker’s visit; (c) particular subject areas the class desires to discuss; (d) 
details of any activity you plan to conduct while the speaker is present.  The 
better you handle preparation with the guest speaker, the better that class 
period will turn out. (One class period.) 

7. Distribute Mock Trial Materials and Assign Reading: At this point, the 
mock trial case and related materials can be distributed and assigned for 
homework reading. 
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LESSON PLAN 2 
STEPS IN A TRIAL 
 
OBJECTIVES: 
As a result of the activities in this lesson, the students will be able to: 
• List and explain the major steps in the trial. 
  
ACTIVITIES: 

a. Have students state the order of events in a trial and list them on 
the blackboard or give large sheets of paper to small groups and ask 
them to develop their own lists of trial procedure.  After full class 
discussion, discuss ways in which the class’s ideas about trial 
procedure match or vary from the actual procedure.  Which is better?  
Why? (15 min.) 
 
b. Homework assignment: Direct students to make personal charts of 
the trial process.  Ask students to clip articles about a trial currently in 
the news and to identify what particular steps in a trial are referred to 
in the articles.  

 
 c. Quiz.- See Review #1, duplicate and pass out the quiz.  The correct 

answers are: 
 1. C     6. I 
 2. N     7. B 
 3. J     8. A 
 4. M     9. D 
 5. K     10. F 
 
Main Steps In A Trial: 
 
    1. Opening statement by prosecution. 
    2. Opening statement by defendant. 
    3. Direct examination of prosecution’s witnesses. 
    4. Cross-examination of prosecution’s witnesses. 
    5. Direct examination of defendant’s witnesses. 
    6. Cross-examination of defendant’s witnesses. 
    7. Closing statement (argument) by prosecution. 
    8. Closing statement (argument) by defendant. 
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LESSON PLAN 3 
INTRODUCTION TO THE CASE 
 (One to Two Class Periods) 
 
OBJECTIVES: 
As a result of the activities in this lesson, the student will be able to: 
• Identify the type of case, court, and division of the court. 
• Identify the parties to the case. 
• Describe what each party to the case wants. 
• Describe the stipulated facts on a timeline. 
• Write one paragraph summarizing the facts of the case and the legal issues 

involved. 
 
ACTIVITIES: 
 
1. Reading Assignment: The case packets should be distributed to be read for 

homework in advance of the first class.  On the first day of class discussion of 
the case, the teacher should ask a student to read aloud the introduction to 
the case and the Statement of Facts. (15 min.) 

2. Factual Summary Timeline: Draw a line across the board as shown below. 
 As in the example below, put important dates from the case on the timeline.  

Ask the class a series of questions, e.g. 
o What happened on each date given? 
o What happened during the intervening periods? 
o What information is missing? 
o How does the missing information affect the case? 
o Where can that information be found? 

 The timeline may be used as a means of review and as a quiz.  On each day 
of trial preparation, until the students know the facts thoroughly, a student 
could be called to the board to fill in the events on the timeline.  A timeline 
could also be distributed as a quiz, with instructions to the students to fill it 
in as indicated. (30 min.) 

3. Initial Case Analysis: With the whole class, elicit facts favorable to the 
prosecution and facts favorable to the defendant, and list them on the board 
in columns. (30 min.) 

4. Homework: Ask students to write a paragraph summarizing the facts and 
legal issues. Alternatively, ask students to make two lists, one indicating 
facts favorable to the prosecution, and other facts for the defense. 
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LESSON PLAN 4 
STRATEGY AND CASE ANALYSIS: OPENING STATEMENTS 
 (One Class Period) 
 
OBJECTIVES: 
As a result of the activities in this lesson plan, the students will be able to: 
• Describe the main arguments in favor of each side of the case. 
• Identify the facts that support or weaken each major argument. 
• Summarize the evidence that will be presented on each side of the case. 
• Write an opening statement for one side of the case. 
 
ACTIVITIES: 
1. Assignment to Sides of the Case: Once the preliminary factual 

analysis has been completed, the time is appropriate to assign 
students to prosecution or defense teams. The specific role 
assignments (e.g. attorney, witness) need not be given yet.  However, 
having a particular point of view will help the students begin to engage 
in strategic analysis of the case. 

 

 Once students are divided into prosecution and defense teams, the 
teacher might also find it advantageous to designate team captains. 
(Appoint or elect, perhaps two for each side, as appropriate for the 
class.) These students can then be made responsible for leading the 
small group discussions and later on, directing the team’s specific case 
preparation. (This is optional; some teachers prefer not to have 
student leaders.) (10 min.) 

2. Strategic Analysis by Teams: Split the class into the two main 
groups (prosecution and defendant).  Each team is directed to discuss 
the following points: (15 min.) 

 What does our side want to achieve in this case? 
 How will we accomplish this goal? 
 What evidence do we have to help us?  …Hurts us? 
 What can we claim we will prove in the opening statement?  

3. Team Brainstorming for Opening Statement: After about fifteen 
minutes of the discussion described in #2, the students can set about 
the task of brainstorming the general framework for their opening 
statements.  For this exercise, it might be useful to have the students 
gather their teams at the blackboard or to equip them with butcher 
paper. (25 min.)  Discussion should focus on: 

 

o What are the most important facts we want to tell the judge in 
our opening statement? 

o What evidence will we present that we should stress? 
o What kind of ruling do we want from the judge? 
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o How will we ask for that? 
4. Homework Assignment: Once the students have had sufficient time 

to strategize and brainstorm, they will be ready to write individual 
opening statements for homework.  On the day the assignment is due, 
each student should get a chance to read the prepared statement to 
the team, and the team should decide which statement is best, or 
which portions of various statements might be used in combination. 
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LESSON PLAN 5 
PREPARATION OF PROSECUTION AND DEFENSE CASES:  
WITNESS EXAMINATIONS AND CLOSING ARGUMENTS 
 (Two to Three Class Periods) 

OBJECTIVES: 
As a result of the activities described in this lesson plan, the students will be 
able to: 
• As examining attorneys, write a logical sequence of direct or cross-

examination questions (depending upon student assignments) designed
to achieve the purpose of the witness examination.

• As attorneys assigned to the closing arguments, outline the high points of
the ideal closing argument for their respective sides.

• As witnesses, recall from memory the important points made in the
witness affidavit, and respond correctly to possible direct and cross-
examination questions.

ACTIVITIES: 
1. Role Assignments: Prior to the lesson, the teacher should assign

students to specific roles.  These are the available roles for the trials in
this packet:
Witnesses - Each side has two witnesses, alternates should be
appointed for each role.
Attorneys - Each side may use up to six attorneys to take each
available speaking part; however, teachers may find it advantageous
to use only three of four attorneys for each side, assigning more than
one speaking part to each.  Note that during the trial each side gets to
carry out direct examination of its own witnesses and to cross-examine
the opposing witnesses.

2. Reading Assignment: Once the roles are assigned, students should
be instructed to read the case materials again and study the particular
parts of the case materials applicable to their specific roles.

ROLE ASSIGNMENT CHECKLIST 

Witnesses: 
Witness #1  ________________ ________________ 
(Alternate)  ________________ ________________ 
Witness #2  ________________ ________________ 
(Alternate)  ________________ ________________ 

Attorneys: 
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Opening Statement     ____________ ____________ 
Direct Examination - Witness #1  ____________ ____________ 
Direct Examination - Witness #2  ____________ ____________ 
Cross-examination - Opposing Witness #1 ____________ ____________ 
Cross-examination - Opposing Witness #2 ____________ ____________ 
 
3. Small Group Preparation #1: (One Class Period) Separate the class 
into prosecution and defense teams.  Divide each team into three working 
groups as follows 
 
 PROSECUTION TEAM DEFENSE TEAM 
 
P1 Witnesses and Alternates D1 Witnesses and Alternates 
P2 Examining Attorneys D2 Examining Attorneys 
P3 Attorneys assigned to make D3 Attorneys assigned to make  
opening and closing statements  opening and closing statements 
 
 
INSTRUCTIONS FOR THE GROUPS 
(First Drill) Witness Groups (P1 and D1): 
 
The purpose of this session is to drill the witness and alternates on their 
knowledge of the facts and their witness statements.  Through taking turns 
drilling each other, students will begin to acquire information about all other 
witness statements. 
 
Witness #1 is the first to be drilled.  Starting with “State your name, please” 
and proceeding through the witness statement, witness #1 is asked every 
conceivable question by the other students in the group.  Witness #2 and 
then the alternates follow suit. 
The questioning drill continues around the circle until each student can 
answer the questions without looking at his or her statement. 
 
Once the initial knowledge is acquired, the Witness Group should focus on 
style and characterization.  Going around the circle again, the students 
should help each other try to develop a specific type of character and 
responses to fit their roles. 
 
EXAMINING ATTORNEY GROUPS 
(P2 and D2) 
 
During this session, the attorneys conducting each direct examination begin 
designing the questioning strategy for each witness in consultation with the 
other attorneys in the group.  The group should start with Witness #1, and, 
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as a group, outline the basic series of direct exam questions needed for that 
witness.  They then do the same for Witness #2.  Attorneys should write out 
the examination questions for homework. 

ATTORNEY GROUP FOR STATEMENTS 
(P3 and D3) 

The purpose of this group is to brainstorm the principal points to be included 
in opening statements and closing arguments.  After the outlines are 
planned together, the students then work independently to write the 
statements. (They can also be drafted for homework.) Once the statements 
are written, the students reconvene to hear and critique each other’s 
statements. 

4. Small Group Preparation #2: (One Class Period) This phase of class
preparation for the mock trial helps students to rehearse and refine their
case presentation.  Reorganize the team groups as follows:

PROSECUTION TEAM DEFENSE TEAM 

P1 Opening and Closing Attorneys D1 Opening and Closing Attorneys 
P2 Witness & Direct Exam Attorneys D2 Witness & Direct Exam Attorneys 
P3 Cross-examination Attorneys D3 Cross-examination Attorneys 

INSTRUCTIONS FOR THE GROUPS 
(Second Drill) 
OPENING AND CLOSING ATTORNEYS  (P1 and D1) 
Each attorney delivers the prepared statement.  The others in the group 
critique. 

WITNESSES AND DIRECT EXAMINATION ATTORNEYS  (P2 and D2) 
Using the direct examination questions developed earlier, the attorneys 
rehearse the examination 
with the witnesses and make changes as necessary. 

CROSS-EXAMINATION ATTORNEYS  (P3 and D3) 
The attorneys responsible for cross-examination for each side can assist 
each other in trying to project what testimony might be given on direct 
exam, thus showing what material might be appropriate for cross-
examination.  Attorneys can plot out a series of possible cross-examination 
questions and ask each other the questions to see how they will work. 
(These students do need to remember that they will have to alter their 
prepared material, to some extent, based on what happens in the direct 
examination.) 
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LESSON PLAN 6 
THE RULES OF EVIDENCE AND PROCEDURE  
 (Two to Three Class Periods) 
 
Depending upon the complexity of the trial and the amount of time 
available, teachers may choose to reduce the scope of this lesson plan.  So 
that students will understand the relationship between these rules and the 
evidence they plan to present, teachers should use this lesson plan only 
after teams are well involved with the case preparation. 
 
OBJECTIVES: 
As a result of the activities described in this lesson plan, the students will be 
able to: 
• Explain the purpose of the rules of evidence. 
• Recognize leading questions, hearsay, irrelevant testimony, and opinions. 
• Make proper objections to violations of the rule of evidence. 
• Know how to respond to an objection. 
• Correctly introduce a piece of evidence. 
• Explain the concept of “impeachment.” 
• Give an example of impeachment. 
 
ACTIVITIES: 
 
1. Reading Assignment: Teacher may choose to assign students to 

read the rules of evidence for homework, or have them read aloud in 
class. (15 min.) 

2. General Discussion: What is the purpose of the rules of evidence?  
What might happen without them?  What situations have students 
encountered in their lives that had specified rules of procedure?  What 
would have happened without these rules?  Are there situations from 
their everyday lives where these rules come up? (e.g. would a parent 
punish a child who said, “I think my sister did it?” (20 min.) 

3. Discussion of Examples: Taking each rule of evidence, teacher 
repeats what the rule is.  Teacher asks for an example of a rule 
violation, other than one given in the text.  What harm would come if 
the particular rule did not exist?  Is this a useful rule?  Are the rules 
given sufficient to make the trial fair?  What rules would the class add? 
(30 min.) 

4. Team Drill: Return the class to prosecution and defense teams.  Ask 
one attorney to start direct questioning of a witness in the case you 
are preparing.  All others in the group listen for violations of rules of 
evidence, and make objections as appropriate. (20 min.) 
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5. Individual Drill: On the board, write steps for introduction of physical
evidence.  Drill each attorney individually. (20 min.)

6. Discussion of Impeachment: Ask the class for their understanding
of the concept of impeachment.  Explain how the concept is applied in
a trial to shake the credibility of a witness. (e.g., an attorney on cross-
examination might show a witness a prior statement which contradicts
testimony just made on direct examination.) For homework, ask each
attorney/witness team to develop one example of possible
impeachment for that witness.  Demonstrate the examples in the next
class. (20 min.)

7. Review #2(a): Evidence Exercise:

Hand hypothetical Review Exercise 2(a) (look ahead five pages) to students 
and discuss.  (15 min.) Answers are as follows: 

a) This is allowed as a statement by a party (the defendant here) as an
exception to the general rule against hearsay.  The defendant is present
and can of course deny having made the statement.

b) This is a leading question as it has the answer the attorney wants in the
question and cannot be asked on direct examination. (It could be asked
on cross-examination.)

c) Yes, this is not leading.
d) No, this is not relevant to the contract issue.
e) Yes, this may be relevant to issues in a divorce case.
f) Yes, if the witness could not remember he may be shown a written

statement to refresh his recollection.  The attorney does not have to
introduce the statement into evidence.

g) Yes, this is proper, to impeach the credibility of a witness.
h) No, on cross-examination an attorney may only bring up issues raised on

direct examination, this is called a question outside the scope of the
direct examination.

i) Yes, if Herb is first certified as an expert witness through being
questioned about his prior training and experience.

j) No, not as an expert, but he can testify to the fact that the victim
appeared to be in pain or to other facts from his direct observation.

k) No, one can testify only to things one knows from direct knowledge.

8. Review #2(b): Evidence Drill.

This review exercise (five pages from this one) will help the students 
recognize improper questioning in a trial.  They will also understand better 
the rationale for evidentiary rules and will get valuable practice in conducing 
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proper introductions of evidence.  Attorneys could be asked to come in to 
help with this exercise. 
 
To prepare for this exercise, the teacher will need to do the following: 
 

1. Read over the Evidence Cases.  Teacher will need to decide how to 
assign witness and attorney roles for each case. (There will be 
eleven witnesses and eleven attorneys.  If the class is smaller 
than 22 students, some can get more than one assignment.) 

2. Duplicate the Evidence Case pages at least twice (more, if 
needed.) 

3. Cut the cases apart.  For the eleven students who will act as 
witnesses, black out or cut off the lower part of the slip that 
describes the lawyer’s job. (Otherwise, the witness will have 
advance knowledge of what the lawyer is going to try.) Only 
each lawyer gets the entire slip. 

4. Hand out the slips as appropriate.  Tell students not to disclose 
their roles to the other students. 

5. Teacher calls out the case number at random and reads the facts 
portion to the entire class.  Student who has that case performs 
the lawyer’s role as instructed on the slip.  The witness responds 
appropriately. (Teacher should see that this exchange is kept 
brief so as not to have too much material for the class to react 
to.) 

6. Teacher instructs the other students to observe each lawyer’s 
action, and to make appropriate objections, if warranted.  The 
student who volunteers an objection must explain the objection.  
For example, he or she should not merely call out “hearsay” but 
should indicate “hearsay, because…”  Also, when making 
objections, students should practice using the proper form of 
address.  For example, “Your Honor, I object to (type of 
objection) (because)” or “Your Honor, objection!  The attorney is 
(type of objection) (reason).  “ 

7. If the questioning can be done differently to avoid the evidence 
problem, the student playing the lawyer should rephrase the 
question properly. 

8. Repeat as necessary with the remaining cases. 
9. Debrief each case, encouraging discussion of the rationale for 

each kind of objection. 
(Amount of time for drill above will vary.) 
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LESSON PLAN 7 
THE MOCK TRIAL 
(One to Two Class Periods) 
 
OBJECTIVES: 
As a result of the activities described in this plan, the students will be able 
to: 
• Conduct a mock trial, correctly following the sequence of steps in a trial 

and employing good technique for each role. 
• Make complex prepared oral presentations as attorneys and witnesses. 
• Demonstrate skill in listening, rapid critical analysis, and extemporaneous 

speech. 
• Demonstrate knowledge of the rules of evidence and procedure. 
• Demonstrate knowledge of the law applicable to the case. 
 
ACTIVITIES: 
Conduct the Mock Trial.  Prior to the date of the Mock Trial, the teacher 
should be sure to have accomplished most of the tasks described in the 
“Mock Trial Administrative Checklist.”  Be sure each formal observer has a 
copy of the Mock Trial Observation sheet at the start of the trial. 
Follow the steps in a trial listed in the Students' Guide: Section B. 
 
BAILIFF’S DIRECTIONS: 
A student should be selected to serve as the court bailiff (referred to as the 
“clerk” in many courts).  This student should announce the opening of the 
court by stating “all rise” as the judge enters and then stating “please be 
seated” when the judge is seated.  The bailiff then calls the name of the 
case, e.g. “Your honor, our case for today is St. Clair vs.  St. Clair.” 
 
As witnesses are called the bailiff requests them to raise their right hands 
and asks, “Do you swear or affirm that the testimony you are about to give 
is the truth and nothing but the truth?”  Witness responds: “I do.”  “Please 
be seated and state your name for the court, and spell your last name.” 
When attorneys have documents (such as an affidavit or another piece of 
evidence), they should first hand them to the bailiff who marks it 
“Prosecution’s Exhibit A, B, C. etc.” and Defendant’s Exhibit A, B, C etc.” 
depending on which attorney is presenting it. 
 
Further details about the bailiffs handling of items for identification can be 
found under “Special Procedures” in the “Simplified Rules of Evidence” 
section of the Students' Guide. 
  

Page 53



LESSON PLAN 8 
DEBRIEFING AFTER THE MOCK TRIAL 
(One Class Period or Less) 
 
OBJECTIVES: 
As a result of the activities described in the lesson plan, the students will be 
able to: 
• Analyze the strong and weak points of each case presented in the trial. 
• Identify the person or persons whose performance in the trial made a 

difference in the case. 
• Critique the trial from the standpoint of its success in achieving justice. 
 
ACTIVITIES: 
1. Observers: Any student who was designated as an observer for the 

trial should have completed an Observation Sheet.  After the trial is 
completed, the observers make reports of their observations to the 
class. 

2. Teams: After hearing the reports of the observers, or in lieu of 
observer reports, prosecution and defense teams should re-form as 
small groups to discuss these questions: 

 What were the strong points in our presentation? 
 What were our weak points?  How could they have been avoided? 
 Were our attorneys prepared correctly? 
 Did we make good objections? 
 Was the trial conducted in a fair manner? 
 Did we achieve our goal?  Why or why not? 
 Even if we achieved our goal, could we have accomplished it in a 

different manner? 
3. Large-Group Discussion: After the small groups have completed this 

discussion, summaries of their responses to these questions should be 
given to the whole class, with any appropriate additional discussion led 
by the teacher or an attorney, if one was present at the trial.  An 
attorney (or judge) can be especially effective in debriefing a mock 
trial by comparing what went on to what usually occurs in real courts. 

4. Written Assignment: In class or as homework, have students write a 
brief essay telling whether or not the trial was a sensible way to 
achieve justice in this particular case, and whether justice was in fact, 
achieved. 
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REVIEW #1 
(from Lessons 1 and 2) 
TRIAL PROCESS AND STEPS IN A TRIAL 

From Column B place in the blank the letter for the word or phrase that most 
closely matches the 
definition in Column A. 

COLUMN A COLUMN B 
___ 1. Trier of fact a. prosecutor
___ 2. The burden of proof in a civil case b. closing argument
___ 3. Process of sharing information before trial c. jury
___ 4. Adversary process d. evidence
___ 5. Written statement made by witness e. direct

examination f. negotiation
___ 6. One type of defense in a criminal case g. prosecution
___ 7. Final step in the trial before the judge’s decision h. civil cases
___ 8. Person who represents the government i. alibi

in criminal cases j. discovery
___ 9. What each party needs to present to k. affidavit

prove their facts l. defendant
___ 10. One way to settle a dispute without going m. trial

to trial n. preponderance of
evidence

LIST IN ORDER THE MAIN STEPS IN A TRIAL: 

1. _____________________________ 5. _______________________

2. _____________________________ 6. _______________________

3. _____________________________ 7. _______________________

4. _____________________________ 8. _______________________
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MOCK TRIAL OBSERVATION SHEET 
Please note comments about each presentation; include things that could 
have been done differently or improved upon. 
 
Observer’s Name:       Date: 
PROSECUTION TEAM DEFENSE TEAM 

Pre-Trial Motion Pre-Trial Motion 

Opening Statements Opening Statements 

Direct Exam of First Prosecution Witness Direct Exam of First Defense Witness 

Direct Exam of Second Prosecution Witness Direct Exam of Second Defense Witness 

Cross Exam of First Defense Witness Cross Exam of First Prosecution Witness 

Cross Exam of Second Defense Witness Cross Exam of Second Prosecution Witness 

Objections Objections 

Procedures for Using Documents Procedures for Using Documents 

Closing Arguments Closing Arguments 
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REVIEW #2(A) 
RULES OF EVIDENCE – HYPOTHETICAL SITUATIONS 
 
a. Doug told me he killed his brother and Doug is on trial for the murder.  

Should I be able to testify to what he told me? 
 
b. During direct examination, the attorney wants to show that the witness, 

David, was at school on November 30.  Can he ask, “You were at school on 
November 30, isn't that correct? 

 
c. Same situation as in b. Can the attorney ask David, “Where were you on 

November 30?” 
 
d. Harry’s being sued in a civil trial for breach of contract.  Can the prosecution 

introduce evidence that Harry has been unfaithful to his wife? 
 
e. Can Harry’s unfaithfulness be introduced in a contested divorce case? 
 
f John made a sworn statement two days after the automobile accident that he 

had witnessed.  When the case finally comes to trial and he is called as a 
witness, John cannot remember what happened.  Can his attorney show John 
the statement that may help him remember?  Must the attorney introduce 
the statement into evidence? 

 
g. Same situation as in f, only John does remember and testifies on direct 

examination.  However, his testimony contradicts his earlier sworn 
statement.  On cross-examination, can the other attorney bring up the 
inconsistencies? 

 
h. Mary is in a car accident and she sues the other driver.  On her direct 

examination, damage to the car is never mentioned.  Can the defense, on 
cross-examination, ask about the repair costs of the car? 

 
i. Herb is a doctor.  The attorney has Herb testify to this when Herb is on the 

stand.  Can Herb testify that in his expert opinion, the victim was suffering 
from a fracture of the right leg? 

 
j. Can Joe, a plumber who worked with the victim, testify that the victim was 

suffering from a fracture of the right leg? 
 
k. Kevin has never seen Amy with her baby.  Can Kevin testify that Amy is a 

terrible mother? 
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REVIEW #2(B) 
THE EVIDENCE CASES 
 
1.  The case: A delinquency proceeding in juvenile court resulting from 

serious assault on a student on a school playground. 
 The witness on the stand: The mother of the victim. 
 Your job as an ineffective lawyer: Ask the witness a HEARSAY 

question. 
2. The case: A dispute over the amount of money owed under a written  contract. 
 The witness on the stand: One of the parties to the contract. 
 Your job as an effective lawyer: You want to have the written 

contract introduced into evidence as an EXHIBIT. Ask the witness 
questions to identify the contract and move the exhibit into evidence. 

3. The case: A lawsuit brought by a women who fell on spilled pickle 
juice at 9:3 0 p.m. in a grocery store. 

 The witness on the stand: The prosecution (the woman who fell). 
 Your job as an ineffective lawyer: Ask the witness an IRRELEVANT 

question 
4. The case: A medical malpractice suit.  A doctor prescribed medicine 

for a pregnant woman and the baby was born retarded. 
 The witness on the stand: The father of the child. 
 Your job as an ineffective lawyer.  Ask the witness an 

objectionable OPINION question. 
5. The case: A contested marital dissolution (divorce) in which the wife 

is accused of being a chronic alcoholic. 
 The witness on the stand: The wife. 
 Your job as an ineffective lawyer: BADGER the witness with 

questions. 
6. The case.  A dispute over the custody of two children. 
 The witness on the stand: The mother of the children. (She is being 

questioned by her lawyer.) 
 Your job as an ineffective lawyer.  Ask your client on the stand a 

LEADING question. 
7. The case: A department store sues a customer for failing to pay the 

bill. 
 The witness on the stand: The customer. 
 Your job as an ineffective lawyer: Ask the witness an objectionable 

question about his CHARACTER. 
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8. The case: Criminal trial for purse snatching.
The witness on the stand: An eyewitness testifying for the defense;
she just testified that the defendant looks like the person who
committed the crime.
Your job as an effective lawyer: IMPEACH (destroy the credibility
of) your witness.

9. The case: A criminal trial for burglary, the defendant claims he was in
Florida on the day of the crime.
The witness on the stand: The defendant.
Your job as an ineffective lawyer: Ask the witness an objectionable
CHARACTER question.

10. The case: A suit for emotional distress suffered by a man who found a
dead mouse in his soda.
The witness on the stand: The man who found the mouse.
Your job as an ineffective lawyer: Ask the witness BADGERING
questions.

11. The case: A dispute between a customer and a TV seller resulting
from the failure of the seller to repair the set.
The witness on the stand: The consumer.
Your job as an ineffective lawyer: Ask the witness a HEARSAY
question.
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THE TRIAL PROCESS 
 
THE PURPOSE 
 
“Equal Justice Under Law” are the words carved deep into the stone above the 
entrance to the Supreme Court of the United States.  This statement reflects the 
primary purpose of law in the United States: to ensure that every person in this 
country has the freedom and security to enjoy the benefits of life in a democratic 
society. 
 
According to the democratic principles on which American society is built, every 
person should have a free and equal opportunity to pursue individual goals and 
desires.  However, so that one individual’s pursuit of happiness does not infringe 
upon another’s, the citizens of this country, through the electoral and legislative 
processes, agree upon certain guidelines for their behavior.  These guidelines 
comprise our system of law. 
 
However, at times individuals come into conflict with one another, in spite of the 
system of laws.  The reasons for conflict are varied.  Laws do not cover every 
possible situation.  Often individuals involved do not know or understand the law.  
In certain cases an individual deliberately chooses to break the law. 
 
Whenever a dispute arises between individuals or between an individual and the 
government, or whenever an individual offends the general will of the people by 
breaking the law, a solution must be found that is in harmony with the principles of 
our society.  
 
Several solutions might be considered: 

1. a clarification of the rights of the parties;  
2. a determination of right and wrong, or guilt and innocence; 
3. a direction to one individual to take certain actions to make up for harming 

another’s rights; or 
4. even a fine and/or a sentence as punishment for breaking the law. 

 
A trial is a widely recognized means for settling such disputes.  However, going to 
court usually should be the last resort in seeking a solution.  People should try to 
work out their problems first in one-to-one communication or with a third person.   
 
Three common ways of settling disputes without going to court are: 

1. negotiation, in which the parties talk face-to-face;  
2. mediation, in which the parties talk through a third person called a 

“mediator” who helps them find a common ground on which they can agree 
to a solution; and 

3. arbitration, a process less formal than a trial, in which a third party hears 
the complaints and makes a decision that the parties have agreed in advance 
to abide by. 
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However, when these methods fail, parties to the dispute sometimes go to a trial to 
find a solution.  A trial is an “adversary process.” This means that two or more 
persons who are in conflict present their arguments and their evidence before a 
third party not involved in the dispute who then renders a decision.  The “impartial” 
third party that renders the decision can be a judge or a jury.  The judge or jury 
functions as the “Trier of fact.” 

THE PARTIES 

A trial revolves around an argument involving two or more people.  The people who 
bring their argument to the trial are called the “parties” to the case. 

A civil trial involves one person complaining about something another person did or 
failed to do.  The person who does the complaining is called the “prosecution,” and 
the person who is the object of the complaint is the “defendant.” 

In a criminal trial, a person is accused of a particular act that the law calls a crime, 
such as murder, robbery, or fraud.  The person who does the accusing is the 
“prosecutor.” The prosecutor speaks on behalf of the government, which in turn 
represents the people of the state or nation.  The person who is accused of the 
crime is the “defendant.” 

Except in a few special circumstances (most notably small claims court cases in 
which lawyers frequently are not involved), both parties will hire and instruct 
lawyers to prepare their respective cases and to make their arguments in court. 

THE FACTS OF THE CASE 

Long before a trial actually takes place, some argument or incident occurs.  Perhaps 
there is a traffic accident; a husband and wife decide they can no longer live 
together; someone is robbed at gunpoint.  The argument or incident involves many 
facts, which together make up the “case” Persons on opposite sides of a case often 
will view the facts quite differently.  This disagreement over the facts of an incident 
forms the basis for a trial. 

In a trial, the parties present their differing versions of the facts before an impartial 
“trier of fact,” a judge or a jury.  The job of the trier of fact is to decide which facts 
are correct. 

THE EVIDENCE 

While the description of the facts of the argument or incident as presented by each 
party is important, the trier of fact usually needs a lot more information in order to 
make a decision.  The version of the facts given by the parties may be incomplete, 
or affected by their emotional state at the time of the incident.  Or, in a few cases, 
parties might even give false versions of the facts. 
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For all of these reasons, the trier of fact needs more information than just the 
stories of each party.  In a trial, the attorneys for each side present all of the 
factual information they can gather to support their side of the case.  This 
information is called “evidence.” 
 
Evidence may take several forms including:  

1. Testimony: a person, called a “witness,” tells the court what he or she saw, 
heard, did, or experienced in relation to the incident in question.   

2. Documents: letters, notes, deeds, bills, receipts, etc., that provide 
information about the case.   

3. Physical Evidence: articles such as weapons, drugs, clothing that can provide 
clues to the facts. 

4. Expert Testimony: a professional person, someone not involved in the 
incident, who can give medical, scientific, or similar expert instruction to help 
the trier of fact decide the importance of the evidence presented. 

 
THE BURDEN OF PROOF 
 
To guarantee that the trial process is fair to everyone involved, certain legal 
principles govern the way parties present their evidence, and the way the judge or 
jury considers the evidence and makes a decision.  One of the most important rules 
concerns which party must prove his or her version of the facts, and how 
convincing he or she must be.  This rule is called the “burden of proof.” 
 
In a civil case, the person who brings the case to court and does the complaining 
(the prosecution) has the burden of proof.  Prosecutions must convince the judge or 
jury that these facts are correct “by a preponderance of the evidence,” meaning 
that their evidence is slightly more convincing than the defendants' evidence.  
Some refer to this as meaning that 51 percent or more of the evidence supports 
prosecutions' side. 
 
In a criminal case, the burden of proof is considered to be much stricter, because 
the defendant may go to prison if the prosecutor proves the state’s case.  
Therefore, the prosecutor must convince the judge or jury “beyond a reasonable 
doubt” that the accused committed the crime.  Some state that “beyond a 
reasonable doubt” means that the trier of fact (judge or jury) must be at least 95 
percent sure that the prosecutor is correct. 
 
THE DEFENSE 
 
As described above, the complaining or accusing parties usually have the burden of 
proving their particular version of the facts.  The job of the defense team is to 
present evidence which prevents the prosecution or prosecutor from meeting the 
burden of proof.  Defense evidence should explain, disprove, or discredit the 
evidence presented by the other party.  For example, in a traffic accident case, 
suppose the prosecution presents a witness who testifies that the defendant was 
speeding just prior to hitting the prosecution’s car in an intersection.  The defense 
could then present a witness who tells the court that the prosecution, who was hit 
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while making a left turn, failed to signal before making the turn.  The defense could 
also try to show that the defendant was not speeding at all.  This defense testimony 
weakens the prosecution’s case by presenting an alternative explanation for the 
accident. 
 
In criminal cases, defendants try to discredit the evidence presented by the 
prosecutor in a variety of ways:  

1. presenting evidence to show that the defendant was not present at the scene 
of the crime (called an “alibi”);  

2. showing that the defendant was acting to protect him/herself (self-defense); 
and  

3. Presenting medical evidence showing that the defendant was mentally 
deranged at the time of the crime (insanity defense). 

 
PREPARATION FOR TRIAL 
 
Attorneys are responsible for collecting all of the evidence that supports the side of 
the case they are representing and for deciding how to present that evidence at the 
trial.  It is the attorney’s job, therefore to work out a strategy for the trial. 
 
In general, there should not be any surprises at the trial (contrary to popular belief) 
if the attorneys are well prepared.  This lack of surprises is also due to the fact that 
the attorneys for the opposing sides must let each other know what evidence they 
have collected.  This advance sharing of information is called “discovery.” Discovery 
enables both sides to prepare their cases as well as possible, to ensure that the trial 
is fair. 
 
Before the trial, witnesses might make “affidavits,” which are written statements of 
the facts, made voluntarily and sworn to, usually in the presence of a notary or 
other person authorized to administer oaths.  Witnesses might also be required to 
give a “deposition,” which is testimony given out of court.  At a deposition, 
attorneys for both sides are present to question the witness, while a stenographer 
records the testimony for later use in court. 
 
During this period before the trial, attorneys must also spend time preparing for 
what they will actually say and do at each step in the trial.  These steps and 
suggestions for attorney preparation are contained in the next section. 
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STEPS IN A TRIAL 
 
Note to Students: For a civil case, substitute the word “plaintiff” for the word 
“prosecution”.  
 
A number of events occur during a trial, and most must happen according to a 
particular sequence.  
(The sequence may vary slightly based on state or local rules or practice.) 

1. The following is the basic sequence in the trial process: 
2. Judge enters and takes the Bench 
3. Bailiff calls the case. 
4. Prosecution (Prosecutor in criminal case) makes an opening statement. 
5. Defense makes an opening statement. 
6. Prosecution presents case: 
7. Prosecution calls first witness and conducts direct examination. 
8. Defense cross-examines the witness. 
9. Prosecution conducts redirect examination, if desired. 
10.Steps a, b, and c completed for each of the prosecutions other witnesses. 
11.Prosecution rests case. 
12.Defense presents case in same manner as Prosecution in #5 above, with 

Prosecution cross-examining each witness. 
13.Defense rests. 
14.Prosecution makes closing argument. 
15.Defense makes closing argument. 
16.Prosecution offers any rebuttal argument. 
17.Jury instructions (if jury trial). 
18.Jury and judge deliberations. 
19.Verdict/decision/judgment. 
20.Order (civil trial); Sentence (if found guilty in a criminal trial). 

 
The main steps in this trial sequence, before the judge or jury start deliberating, 
can be summarized as:  (Note how the sides take turns.) 

1. opening statement by prosecution;  
2. opening statement by defense;  
3. direct examination of prosecution’s witnesses,  
4. cross-examination of prosecution’s witnesses;  
5. direct examination of defense witnesses; 
6. cross-examination of defense witnesses;  
7. closing statement (argument) by prosecution; and  
8. closing statement by defense.  

 
In the following sections on the next four pages, the four most critical stages of the 
trial are highlighted. 
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THE OPENING STATEMENT 

OBJECTIVE: To acquaint the judge with the case and outline what you are going to 
prove through the witness’ testimony and the admission of evidence. 

DESCRIPTION:  
The opening statement is the introduction to the case. This first impression is 
critical to the trial since it’s the first time the attorneys for each side get to tell the 
judge and jury about what happened to their clients. It “paints a picture” of the 
case.  Your direct and cross-examinations work to reveal the picture’s details in the 
best possible light.  
In the opening statement the attorney should:  

1. Identify themselves, co-counsel and their client,
2. Summarize the case in less than 30 words using key facts according to your

party’s case,
3. Summarize the evidence that will be presented at the trial,
4. Identify who has the burden of proof (the amount of evidence needed to

prove a fact).
5. Tell the court what decision you want them to come to at the end of the trial.

STYLE POINTS: 
1. Prosecution’s Attorney: Since this attorney speaks first, it is very

important for the prosecution’s opening statement to include a good
summary of the facts, presented in a light most favorable to the prosecution.
If the opening statement presents a very convincing picture of the
prosecution’s case, the defense team will have a much harder time changing
the minds of the judge and jury.

2. Defense Attorney: The defense team has the task of showing that the
prosecution’s version of the facts is not correct.  The defense attorney
prepares by predicting how much detail and what kind of emphasis the
prosecution’s attorney will make in his/her opening statement.  The defense
attorney should be ready to make adjustments in his or her prepared
statement while the prosecution’s attorney speaks.  The defense attorney
should highlight the facts that are in dispute and emphasize the kinds of
evidence the defense will present to show that the prosecution is wrong.

3. Hot Tips:
a. Know your case, inside and out. You will then appear confident in your

case.
b. Attorneys should make eye-to-eye contact with raters while speaking.
c. Do not read your statement. The use of notes is discouraged and your

score may reflect it.  If necessary, however, do not read all the way
through and look up as often as possible at the judge.

d. Use the future tense in describing what you will do, for instance ‘The
facts will show…’.

e. Don’t emphasize evidence that might not get admitted. Never promise
to prove something you can’t.

f. Call your client by name, but refer to your opponent as plaintiff or
defendant.
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g. Don’t be wordy – use concise and specific language to cast your case 
in the most positive light. 

h. Use an analogy, a phrase or word, or create some memorable image 
that you refer to in your closing.   

 
THE DIRECT EXAMINATION 
 
OBJECTIVE: To obtain information from favorable witnesses to prove the facts of 
your case. 
 
DESCRIPTION: 
After the opening statements, the process of witness examination begins – a 
chance for witnesses to tell their story.  First, the prosecution’s team presents its 
witnesses, then the defense team.  Each time a witness is called to the stand, the 
attorney who called the witness asks a series of questions called the direct 
examination.  These questions reveal what the witness saw, heard, experienced or 
knew.   
 
The questions must ask only for facts, not for opinions (unless the witness has been 
declared to be an ‘expert’ in a particular subject, such as a doctor or a police 
detective). When the direct examination is completed, an attorney for the other 
side then asks questions to show weaknesses in the witness’ testimony, a process 
called ‘cross-examination.’ 
 
STYLE POINTS: 

1. Attorney Conducting Direct Examination:  
a. Before the trial decide the details each of your witnesses know that will 

help you prove the main points of your case. Then ask sequence 
questions in a logical manner that will reveal these details. 

b. The direct examination’s aim is to protect your witness. 
c. Avoid lengthy or complicated questions. Ask who, what, when, what, 

where, how questions. 
d. Leading questions cannot be used on direct examination.  (See Rules 

of Evidence section.)   
e. Be prepared to rephrase questions in case the witness does not 

understand a question or fails to remember facts accurately, or in case 
the other side objects to a question. (Grounds for objections are 
discussed in the Rule of Evidence section.) 

Be sure to have all documents marked for identification before you refer to them at 
a trial.  Then refer to them as Exhibit A, etc.  After you have finished using an 
exhibit, if it at all helps your case, ask the judge to admit it as evidence. 
 

2. Opposing Attorney:  
a. Listen carefully to the questions and answers since cross-examination 

must be limited to subjects discussed in the direct examination.   
b. Listen for violations of the Rules of Evidence.   
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c. Be prepared to make good objections. It’s often more beneficial to you 
to take up ‘objectionable’ issues during cross-examination, rather than 
objecting too much. You don’t want to alienate the raters.   

3. Witness:  
a. Know the questions that your side’s attorney will ask and prepare clear 

and convincing answers that contain the information that the attorney 
is trying to elicit from your testimony. 

b. The most important factor in the trial is the believability (often called 
“credibility”) of the witnesses.   

c. Witnesses should tell their stories clearly with as little hesitation as 
possible.   

d. It's important for witnesses to know the facts thoroughly. 
e. NOTE:  The attorney who conducted the direct examination may do a 

‘redirect’ at the close of cross-examination (see next section). A 
redirect examination follows the same rules as direct.  However, the 
questions are limited to subjects discussed in the cross-examination.  
Ask that time you don’t use in your direct be reserved for 
redirect.  

4. Hot Tips: 
a. Attorney: 

i. Focus the attention on the witness not on yourself. 
ii. Allow your witness to explain some facts that may be 

detrimental to your case. This will minimize the opposing 
counsel’s attempt to ‘sting’ you with it in cross-examination 

iii. Think quickly if the witness gives you an unexpected answer. 
Add a short follow-up to be sure you obtain the testimony you 
wanted and needed. 

iv. Do not make any statements about the facts, even if the 
witness says something wrong. 

v. If you need a moment to think, ask the judge if you can discuss 
a point with your co-counsel for a moment 

b. Witness: 
c. Know what your witness doesn’t know.  Be very familiar with the facts. 
d. Direct your eye contact to the audience raters. They’re the ones you 

have to convince. 
e. Use gestures sparingly and strategically to emphasize key moments in 

your testimony.  
f. Don't panic if the attorney or judge asks you a question you haven't 

rehearsed.  
g. Don’t argue with the attorney.   
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THE CROSS-EXAMINATION 
 
OBJECTIVE:  To make the other side’s witnesses less believable. 
 
DESCRIPTION: The purpose of the cross-examination is to show the judge and 
jury that a given witness should not be believed.  The attorney will try to cast doubt 
on the evidence and witness credibility. They’ll work to prove that the witness:  

1. cannot remember facts;  
2. did not give all of the facts in the direct examination;  
3. told a different story at some other time;  
4. has a reputation for lying; 
5. has a special relationship to one of the parties (maybe a relative or close 

friend) or bears a grudge.  
  
QUESTIONS TO ASK:  

1. Witness credibility: Show that he has given a contrary statement at 
another time  

a. Example: The witness testifies to the exact opposite of what he 
testified to during the pre-trial hearing). Ask the witness, “Did you 
make this statement on June 1st?”  Then read it or show a signed 
statement to the witness and ask, “Is this your statement?” Then ask 
the witness to read part of it aloud or read it to the witness yourself 
and ask, “Did you say that?” 

2. Witness competence or qualifications: Show that an expert witness or 
even a lay witness who has testified to an opinion lacks training or 
experience. 

a. Example: A psychiatrist testifying to the defendant’s need for dental 
work, or a high school graduate testifying that in his opinion the 
defendant suffers from a chronic blood disease. 

3. Witness is lying: Show the contradiction. 
a. Example: The witness first testifies to not being at the scene of the 

accident and soon after admits to being there. 
4. Witness is prejudiced or biased: Show the place in testimony where the 

witness showed bias. 
a. Example: The witness testifies that he has hated the defendant since 

childhood. 
5. Witness opinion is questionable:  This could be because of poor eyesight, 

hearing etc.  
a. Example: The witness with poor eyesight claims to have observed all 

the details of a fight that took place 500 feet away in a crowded bar. 
 

STYLE POINTS: 
1. Attorney Conducting Cross-examinations:  

a. This attorney must know precisely what kind of weaknesses he or she 
wants to show in the witness.   

b. Ask short, “leading” questions (discussed in the Rules of Evidence). For 
example, “Isn't it true…? 

c. Be brief.  Don't ask so many questions that well-made points are lost. 
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d. Pin down a witness by asking a question requiring a yes or no. 
Tactfully interject on an explanation which may hurt your case. Say 
“You may stop there, thank you,” or “That's enough, thank you.”  

e. Questions must be limited to subjects discussed in the direct 
examination or they can be objected to as “outside the scope of direct 
examination.” 

f. Always listen to the witness’s answer.   
g. Don't give the witness the opportunity to re-emphasize the strong 

points made during the direct exam. 
h. Don't harass or intimidate or argue with the witness through your 

questions. 
2. Opposing Attorney:  

a. Listen carefully for violations of the Rules of Evidence and be prepared 
to make objections.   

b. Listen carefully for the kind of attack the cross-examiner is making; 
decide if the attack is successful and what to do about it if it was 
damaging to your case. 

c. After the cross-examination, the opposing attorney may conduct a 
“redirect” examination, to give the witness a chance to explain or 
correct some points made in the cross-examination. 

d. Be relaxed and ready to adapt your prepared questions to the 
testimony that is actually heard during the direct examination. 

3. Witness:  
a. Witnesses should try to give explanations whenever possible.   
b. Witnesses must pay close attention during cross-examination. The 

attorney may try to confuse them.   
c. Memorize the facts and make sure that any digression from your 

testimony is consistent with the facts. 
d. Be natural and in character emotionally and in your mannerisms and 

speech. 
e. Prior to the trial, isolate all possible weaknesses, inconsistencies, 

problems in your testimony, and be prepared to explain them. 
f. Be as relaxed and in control as possible.  An appearance of confidence 

and truthfulness is important. 
g. Don't read or recite your witness statement word for word. 

4. Hot Tips:  
a. For attorneys:  

i. Phrase your questions so you know how the witness will answer 
them. Ask the question in a different way if you don’t get the 
answer you were seeking. 

ii. Be quick to spell out to the raters through your questioning the 
times when the witness shows bias, contradicts their testimony, 
is lying or being uncooperative. 

iii. Make your presence so compelling that attention is focused on 
you rather than on witness’ answers. 

iv. Make sure you have the gender of the witnesses in mind when 
you refer to them as him or her. 
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v. Never ask the witness “How,” “Why” or “Could you explain” 
questions. 

b. For witnesses: 
i. Know what your witness doesn’t know. 
ii. Direct your eye contact to the audience raters.  Use gestures 

naturally and strategically for emphasis.  
iii. Don’t argue with the attorney. Cross-examination can be tough, 

so don't get flustered. 
iv. Predict the opposing party’s cross-examination questions.  You’ll 

know what to say and this will help you keep your composure 
under pressure. 

 
OBJECTIONS 
 
The purpose of objections is to protect your witness.  You want to keep the court 
record clean of information that is out of bounds.  When an attorney hears a 
question that is out of bounds, she/he stands and says, “I object, your honor.”  
Then the attorney must state what she/he is objecting to and the Rules of Evidence 
it violates (if they know it).  The judge will often allow the opposing attorney to 
respond to the objection, before making a ruling.  
 
The Judge can say: 

• Objection Sustained – The question is thrown out.  The attorney can 
rephrase the question or move on. 

• Objection Overruled – The question does prevail. The questioning attorney 
can repeat the question to get back on track.   

• Your Objection is Noted – The judge will listen to the answer, but take the 
objection into account. 

• Objection Overruled as Made – The judge is overruling because the objection 
was made incorrectly.  The objecting attorney should try to restate the 
objection correctly. 

 
Hot Tips: 

• Keep your objections impersonal. Try to resist clashing with your opponent. 
• Some trials can get messy with lots of objections and even antagonism.  This 

will pointlessly draw both teams away from the focus of the trial.  Resist 
getting drawn into this type of engagement. 

• It’s best to hide emotions based on the ruling of the judge.  Never disagree 
with the judge. 

• After the judge has made his/her decision, move on.  When the judge 
overrules an objection, don’t lose heart and stop objecting.  Just choose your 
objections carefully.  

• Plan your strategy with your co-counsel.  Predict opinion and hearsay 
objections.  Plan what you’ll say when the opposing team makes a legitimate 
objection. 
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THE CLOSING ARGUMENTS 

OBJECTIVE:  Make your final case about what evidence is credible or not and 
which witnesses should be believed or not.  Summarize the application of the law to 
your case and ask that your case prevail. 

DESCRIPTION: 
The purpose of the closing argument is to convince the trier of fact (judge or jury) 
that the evidence presented is sufficient to win the case for whichever side the 
attorney is representing.   
The closing argument should include:  

1. a summary of the evidence presented that is favorable to the presenting
attorney’s side,

2. a summary of the case, an
3. a legal argument showing how the law requires the judge or jury to interpret

the facts, and why that law requires them to rule in favor of the side for
which the attorney is arguing.

STYLE POINTS: 
1. Prosecution Attorney:

a. The prosecution has the burden of proving the facts in a civil case by a
preponderance of the evidence.  Tell the jury how you met that
burden. Your compelling summary of the favorable evidence presented
is extremely important.

b. Be sure to avoid claiming evidence that was not, in fact, presented;
similarly, do not emphasize evidence that the defense successfully
attacked, except to give a firm response to such an attack.

c. Cite the law clearly and correctly and make a clear argument regarding
how the law requires the judge or jury to rule in the prosecution’s
favor.

2. Defense Attorney:
a. Summarize all of the evidence presented to weaken the prosecution’s

case.
b. Emphasize the inability of the prosecution to meet the burden of proof

and stress that such inability must clearly lead to a decision in favor of
the defendant.

3. Both Attorneys:
a. Thank the judge and raters for their time and attention.
b. Isolate the issues and describe briefly how your presentation resolved

these issues.
c. Review the witness testimony.  Outline the strengths of your side’s

witnesses and also the weaknesses of the other side’s witnesses.
(Remember to adapt your statement at the end of the trial to reflect
what the witnesses actually said as opposed to the anticipated
weaknesses of the other side.)
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d. Review the physical evidence.  Outline the strengths of your evidence 
and the anticipated weaknesses of the other side’s evidence. (This 
section must be adapted at trial.) 

e. State the applicable statutes and any cases to show it supports your 
side. 

4. Hot Tips:  
a. Tie your opening and closing thematically together. 
b. Show adaptability/flexibility.  If the opposing counsel successfully used 

an analogy, visual, or a turn of a phrase that can be twisted or 
adopted in your favor, do so in your closing. 

c. Don’t forget to request the verdict/remedy you desire. 
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CIVICS EDUCATION RESOURCES 
A listing of useful online resources for teaching and thinking about Civic Education 

Primary Sources and Content Materials 

• Harry S. Truman Library and Museum - http://www.trumanlibrary.org/
A sites for documents, images and related resource from the Harry S. Truman
Museum.

• Making of America - http://moa.umdl.umich.edu/
Making of America (MOA) is a digital library of primary sources in American
social history from the antebellum period through reconstruction. The collection
is particularly strong in the subject areas of education, psychology, American
history, sociology, religion, and science and technology.

• Internment of San Francisco Japanese - Museum of the City of San
Francisco - http://www.sfmuseum.org/war/evactxt.html
Record of Japanese Internment as recorded in The San Francisco News from
March 2, 1942 to April 30, 1942. Includes complete newspaper articles from
period and links to related resources.

• American Memory - http://lcweb2.loc.gov/ammem/ammemhome.html
American Memory is an online resource compiled by the Library of Congress
National Digital Library Program. With the participation of other libraries and
archives, the program provides a gateway to primary source materials relating
to the history and culture of the United States. Over one million items from the
American Memory historical collections are currently available online. In the
coming years, the National Digital Library Program plans to digitize more of the
Library's American history collections and make them available to teachers,
students, and the general public over the Internet.

• The Oyez Project - The U.S. Supreme Court Multimedia Database -
http://oyez.org/
Maintained by Northwestern University, Oyez provides complete records of
Supreme Court cases, biographical information on justices and a virtual tour of
the Supreme Court building.

• Abraham Lincoln Papers at the Library of Congress -
http://memory.loc.gov/ammem/alhtml/malhome.html
The complete Abraham Lincoln Papers at the Library of Congress consists of
approximately 20,000 documents. The collection is organized into three
"General Correspondence" series which include incoming and outgoing
correspondence and enclosures, drafts of speeches, and notes and printed
material. Most items are from the 1850s through Lincoln's presidential years,
1860-65.

Page 73

http://www.trumanlibrary.org/
http://www.trumanlibrary.org/
http://moa.umdl.umich.edu/
http://www.sfmuseum.org/war/evactxt.html
http://lcweb2.loc.gov/ammem/ammemhome.html
http://oyez.org/
http://memory.loc.gov/ammem/alhtml/malhome.html


• 19th Century Schoolbooks and the Nietz Collection Bibliography - 
http://www.library.pitt.edu/dscribe/  
The resource includes full-texts of thirty schoolbooks from the Nietz Old 
Textbook Collection, one of several well-known collections of 19th Century 
schoolbooks in the United States. This resource also includes a searchable 
bibliography of the Collection's 16,000 volumes.  

• Franklin D. Roosevelt Library and Digital Archive - 
http://www.fdrlibrary.marist.edu/index.html - This site provides scholars, 
teachers and students access to part of the collection of documents, 
photographs and video recordings found at the Franklin D. Roosevelt Library in 
Hyde Park, New York. This resource includes a K-12 learning center and over 
10,000 digitized documents relating to the Roosevelt presidency.  

• DoHistory - http://www.dohistory.org/ 
Constructed by the Film Study Center at Harvard University this is an 
experimental, interactive site where you can explore the process of piecing 
together the lives of ordinary people in the past. It features a case study based 
on the research that went into the book and film A Midwife's Tale, which were 
both based upon the 200 year old diary of midwife/healer Martha Ballard. 
Although DoHistory is centered on the life of Martha Ballard, you can learn basic 
skills and techniques for interpreting fragments that survive from any period in 
history.  

• Ben's Guide to US Government for Kids - http://bensguide.gpo.gov/ 
Ben's Guide to U. S. Government for kids is a service of the US Government 
Printing Office that provides electronic access to information about U. S. history 
and government. This site is organized by grade levels: K-2, 3-5, 6-8, 9-12, and 
a link for parents and teachers.  

• The Papers of George Washington - http://www.virginia.edu/gwpapers/ 
The site provides access to the University of Virginia's collection, "The Papers of 
George Washington." It includes letters written to Washington as well as letters 
and documents written by him.  

• Canadian War Museum - http://www.warmuseum.ca/cwm/home  
An on-line version of the Canadian War museum, this site is dedicated to the 
education and remembrance of participants in Canadian wars. Along with links 
to other related sources, this site provides links to the museum's public and 
educational programs, a "Teacher's Activity Kit," and an interactive story of life 
in the trenches during World War One.  

• Valley of the Shadow - http://jefferson.village.virginia.edu/vshadow2/ 
This site is a digital history project sponsored by the Virginia Center for Digital 
History. The Valley of the Shadow Project documents two communities, one 
Northern and one Southern, through the experience of the American Civil War. 
The project is a hypermedia archive of thousands of sources for the period 
before, during, and after the Civil War for Augusta County, Virginia, and Franklin 
County, Pennsylvania. Those sources include newspapers, letters, diaries, 
photographs, maps, church records, population census, agricultural census, and 
military records. Students can explore every dimension of the conflict and write 
their own histories, reconstructing the life stories of women, African Americans, 
farmers, politicians, soldiers, and families. The project is intended for secondary 
schools, community colleges, libraries, and universities.  
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• Matrix Collection of Humanities Resources and Archives - 
http://matrix.msu.edu/resources/ 
Developed by Matrix - The Center for Humane Arts, Letters, and Social Sciences 
Online at Michigan State University, this resource provides extensive links to 
online resources in all of the above areas as well as links and tutorials for web 
publishing and research.  

• Supreme Court Collection - http://supct.law.cornell.edu/supct/ 
Sponsored by the Legal Information Institute, this resource offers Supreme 
Court opinions under the auspices of Project Hermes, the court's electronic-
dissemination project. This archive contains nearly all opinions of the court 
issued since May of 1990. In addition, the collection includes over 600 of the 
most important historical decisions of the Court available on CD-ROM and over 
the Internet.  

• Congress at Work - The Library of Congress Congressional records - 
http://thomas.loc.gov/ 
This is a resource page for the Library of Congress designed to give complete 
access to congressional legislation. This site can be searched by specific House 
and Senate Bill numbers or by a word or a phrase. This site also includes a 
series of related links under the headings Legislation, Congressional Records, 
and Committee Reports.  

• National Archives and Records Administration (NARA) - 
http://www.nara.gov/ 
NARA is an independent Federal agency that helps preserve our nation's history 
by overseeing the management of all Federal records. NARA's mission is to 
ensure ready access to the essential evidence that documents the rights of 
American citizens, the actions of Federal officials, and the national experience. 
This site includes multiple links to NARA's nationwide holdings including: 
Records Management; Federal Register; Online Exhibit Hall; Digital Classroom; 
National Historical Publication and Records Commission Grants; and technical 
information for Archives and Preservation of Professional records.  

• Library of Congress - http://www.loc.gov/ 
The Library of Congress site offers a searchable, digital collection of resources 
from the Library of Congress' American historical collections as well as its 
catalog, text and images from major exhibitions, the THOMAS database of 
current and historical information on the US Congress, and a Learning Page for 
K-12 students and teachers. This site includes a National Digital Library Program 
which offers access to key documents, films, photographs and sound recordings 
of our nation's history in the American Memory Historical Collections.  

• The Avalon Project at Yale - http://www.yale.edu/lawweb/avalon/avalon.htm 
The Avalon Project includes digital documents relevant to the fields of Law, 
History, Economics, Politics, Diplomacy, and Government from the 18th to 19th 
centuries. The site includes a wide variety of documents, such as collections 
related to the American Constitution; Ancient, Medieval and Renaissance 
Documents; the Cold War; Indochina; Nazi-Soviet Relations 1939-1941; and the 
United States concerning Native Americans and Slavery.  
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Teaching Resources for Civics  
 

• The Common Good – http://www.c-spanclassroom.org/ 
Sponsored by C-SPAN and Time Warner, this site provides commercial-free 
coverage of the American political process. This resource features learning 
opportunities for students through partnerships developed with school 
administrators and teachers. This site also includes links to Lesson Plans, 
Teaching By Topics and Classroom resources for instructors, parents and 
students.  

• American Memory Lesson Ideas for Using Primary Sources - 
http://memory.loc.gov/ammem/ndlpedu/lesson.html 
Lesson Ideas offers strategies and lesson plans developed by education 
professionals to help integrate primary sources, especially those in American 
Memory, into the classroom. The main page features lessons grouped by topics 
in American history like the Civil War, the Great Depression, and the 
Conservation Movement.  

• Comparative Lessons for Democracy - http://www.civiced.org  
Comparative Lessons for Democracy is designed to strengthen education for 
democracy in the United States through the use of curricular materials about the 
history and government of several Central and Eastern European nations. 
Analyzing issues and events related to these emerging democracies encourages 
students in the United States to clarify assumptions and principles upon which 
democracies rest. The content of the lessons are divided into four major sections 
including, Historical Connections, Transitions: Comparative Trends, 
Constitutionalism and Democracy and Citizens' Rights and Civil Society. 
Comparative Lessons is designed to raise questions, not only about countries in 
Central and Eastern Europe, but also how these same issues relate to American 
society and politics. In this manner, students are able to identify the elements 
common to democracies everywhere and those dimensions that are unique to 
the United States.  

• Democracies Online - http://www.e-democracy.org/do/commons.html 
In contrast to most listservs that are organized by topics, this site provides 
instruction for setting up email lists and web archives based on geographic 
location and democratic principles. This resource outlines step-by-step 
procedures for individuals to host and moderate participatory discussions.  

• Public Achievement Project – http://www.publicachievement.org 
This site provides information about Public Achievement, a National project 
created in 1990 to promote community action for students who learn to become 
effective citizens while doing real public work. Students develop projects in 
teams, develop problem-solving strategies and take action. This site links to 
additional information and resources related to K-12 civics education.  

• Learning Adventures in Citizenship - 
http://www.thirteen.org/newyork/laic/index.html 
This site offers students the ability to explore the intriguing history of New York, 
do activities to learn more about the history of their own towns, and participate 
in their communities. Kids can also submit their work to the Kids' Contest and 
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view featured projects in the Kids' Lab. There are special sections for teachers 
and parents to learn how to get the most out of this rich resource.  

• Library of Congress Learning and Lesson Ideas - 
http://lcweb2.loc.gov/ammem/ndlpedu/ 
The Learning Page is a web site designed to help teachers, students, and life-
long learners use the American Memory digital collections from the Library of 
Congress. The site provides guidance to finding and using items within these 
primary source collections. This site includes links to Activities and Whats New. 
In addition, this resource provides teachers with Educators Programs and Lesson 
Ideas.  

• iCivics - http://www.icivics.org/                                                                                            
iCivics (formerly Our Courts) is a web-based education project designed to teach 
students civics and inspire them to be active participants in our democracy. 
iCivics is the vision of Justice Sandra Day O'Connor, who is concerned that 
students are not getting the information and tools they need for civic 
participation, and that civics teachers need better materials and support. 

  

Page 77

http://lcweb2.loc.gov/ammem/ndlpedu/
http://www.icivics.org/


State and National Civics and Curriculum Standards  
 

• Michigan Curriculum Framework – 
http://www.michigan.gov/documents/MichiganCurriculumFramework_8172_7.p
df   
The Michigan Curriculum Framework includes standards focused on content, 
teaching and learning, assessment, and professional development for all fields 
related to Michigan public education. Standards under development will address 
teacher preparation programs. This site also links to Toolkits to guide the use of 
the standards under development. Toolkits in draft form address content 
discrepancy analysis, interdisciplinary connections, technology across the 
curriculum, and connecting with the learner. Additional toolkits and resources 
address specific content areas. These include additional vignettes, sample 
teaching and learning activities, instructional units, assessment guides, and 
professional development resources.  

• National Standards for Civics and Government - 
http://www.civiced.org/stds.html 
Sponsored by the Center for Civic Education (Center) this site develops 
voluntary National Standards for Civics and Government for students in 
kindergarten through grade twelve (K-12). Supported by the Office of 
Educational Research and Improvement (OERI) of the U.S. Department of 
Education and The Pew Charitable Trusts, this site outlines National Standards 
for Civic and Government that are intended to help schools develop competent 
and responsible citizens who possess a reasoned commitment to the 
fundamental values and principles that are essential to the preservation and 
improvement of American constitutional democracy.  

• National Standards for Social Studies Teachers - 
http://www.socialstudies.org/standards Sponsored by the Center for Civic 
Education (Center) this site develops voluntary National Standards for Civics and 
Government for students in kindergarten through grade twelve (K-12). 
Supported by the Office of Educational Research and Improvement (OERI) of the 
U.S. Department of Education and The Pew Charitable Trusts, this site outlines 
National Standards for Civic and Government that are intended to help schools 
develop competent and responsible citizens who possess a reasoned 
commitment to the fundamental values and principles that are essential to the 
preservation and improvement of American constitutional democracy.  

• The Current State of Civic Education - 
http://www.nwrel.org/scpd/sirs/10/c019.html 
This site features a detailed report of the "current state of civic education." It 
also links to additional school improvement resources and programs.  

• The Role of Civic Education - 
http://www.civiced.org/papers/articles_role.html  
This site was prepared by the Center for Civic Education and includes a report 
called "The Role Of Civic Education: A Report Of The Task Force On Civic 
Education." This report came from the Second Annual White House Conference 
On Character Building For A Democratic, Civil Society Washington, D.C., May 19 
- 20, 1995.  

Page 78

http://www.michigan.gov/documents/MichiganCurriculumFramework_8172_7.pdf
http://www.michigan.gov/documents/MichiganCurriculumFramework_8172_7.pdf
http://www.civiced.org/stds.html
http://www.socialstudies.org/standards
http://www.nwrel.org/scpd/sirs/10/c019.html
http://www.civiced.org/papers/articles_role.html


Civic Education Organizations 

• Social Studies.org - http://www.ncss.org/
Social Studies.org is designed to help quickly and easily find the information
from the National Council for the Social Studies. Founded in 1921, National
Council for the Social Studies has grown to be the largest association in the
country devoted solely to social studies education. NCSS engages and supports
educators in strengthening and advocating social studies. With members in all
50 states, the District of Columbia, and 69 foreign countries, NCSS serves as an
umbrella organization for elementary, secondary, and college teachers of
history, geography, economics, political science, sociology, psychology,
anthropology, and law-related education. Organized into a network of more than
110 affiliated state, local, and regional councils and associated groups, the NCSS
membership represents K-12 classroom teachers, college and university faculty
members, curriculum designers and specialists, social studies supervisors, and
leaders in the various disciplines that constitute the social studies.

• Ackerman Resource Links to Civic, Social Studies, and History Education
-
http://ackerman.education.purdue.edu/summer_institute/teacher_resources.ht
ml
This site provides resources for social studies and civic education as part of the
James F. Ackerman Center for Democratic Citizenship goal to assume a national
leadership role in preparing new generations of American citizens. The center
features links focused on providing programs, institutes, activities and resources
for educators to implement more powerful citizenship programs and
opportunities that result in active student involvement in schools and
communities.

• Center for Civic Education - http://www.civiced.org/
This site provides instructional and professional development resources for civics
teachers. It is maintained by the Center for Civic Education a nonprofit,
nonpartisan educational corporation dedicated to fostering the development of
informed, responsible participation in civic life by citizens committed to values
and principles fundamental to American constitutional democracy.

• Public Achievement Organization - http://www.publicachievement.org/
The homepage of Public Achievement - a civic education initiative that gives
students opportunities to learn about how to become involved citizens through
public acts.
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Government Agencies and Organizations  
 

• U.S. House of Representatives Home Page - http://www.house.gov/  
This official Web Site of the U. S. House of Representatives includes various 
resources to learn about house rules, proceedings, votes, committees, and 
employment opportunities. The page also includes Educational Links and 
resource for writing to individual house members. 

• U.S. Senate Home Page - http://www.senate.gov/ 
This Official Site of the U. S. Senate includes information about Senate activities, 
committees, and Bills. This resource also provides access to Senate Art, This 
Week in Senate History, and search capabilities for information about a 
individual state senators and legislative history.  

• White House Home Page - http://www.whitehouse.gov/WH/Welcome.html 
The official Web page of the U. S. White house, this site provides information on 
the President and Vice President, the Federal Government, histories of the White 
House and its inhabitants, and a Virtual Library of White House Documents.  

• U.S. Government Agencies Directory - 
http://www.lib.lsu.edu/gov/index.html  
This page is a comprehensive resource of U. S. Federal Government agencies 
indexed by Executive, Judicial and Legislative branches of government. This site 
also includes links to Independent Boards, Commissions and Committees, and 
other government agencies.  

• State of Michigan – http://www.michigan.gov  
This site is a portal to online resource for the State of Michigan. Included at this 
site are public policy documents, speeches, and news releases from Governor 
John Engler's Administration. In addition, you can explore links to Michigan's 
State Legislature, the Judiciary and every state department, as well as Michigan 
Compiled Laws and the Michigan Administrative Code. This resource also 
includes travel, tourism information, and a virtual tour of the State Capitol.  
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Newspapers/Current Events 
 

• The Detroit Free Press - http://www.freep.com/  
• The New York Times - http://www.nytimes.com/  
• USA Today - http://www.usatoday.com/  
• CNN - http://www.cnn.com/  
• MSNBC - http://www.msnbc.com/  
• U.S. News Online - http://www.usnews.com/usnews/home.htm  
• Wall Street Journal - http://interactive.wsj.com/home.html  
• The National Review – http://www.nationalreview.com  
• Time - http://www.time.com/time/index.html  
• Newsweek - http://www.newsweek.com/  
• The Washington Times - http://www.washtimes.com/  
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MOCK TRIAL RESOURCE LIST 
 
Washington State Bar Association 
1325 Fourth Ave., Ste. 600 
Seattle, WA  98101-2539 
Telephone: 800-945-WSBA 
Fax: 206-727-8319 
Website: www.wsba.org   
 
Street Law, Inc. 
1600 K Street, NW, # 602 
Washington, DC 20006 
Telephone: 202-293-0088  Fax: 202-293-0089 
Website: www.streetlaw.org  
 
American Bar Association 
Division for Public Education (NLRC)* 
541 N. Fairbanks Court 
Chicago, IL 60611 
Telephone: 312-988-5735 
Email: abapubed@abanet.   
Website: www.abanet.org/publiced/home.html 
 
*What is the National Law-Related Education Resource Center (NLRC)?   
The American Bar Association's Public Education Division created the NLRC in 1991 to 
collect and disseminate information on law-related education (LRE) programs and 
resources, legal topics, funding sources, and teacher and resource leader training 
opportunities. The NLRC can point you to magazines, newsletters, technical assistance 
papers, anthologies, syllabi, bibliographies, videotapes, software, posters, journalists' 
guides, law client products, law career information, and hundreds of law-related 
educational products and services.  The NLRC also serves as the Adjunct ERIC 
Clearinghouse for Law-Related Education 
http://www.indiana.edu/~ssdc/eric_chess.htm.  
 
Center for Civic Education 
Charles N. Quigley, Executive Director 
Roy Erickson, Director of Justice Education Programs 
5146 Douglas Fir Road 
Calabasas, CA 91302 
Telephone: 800-350-4223  Fax: 818-591-9330  
E-mail: youthforjustice@civiced.org  
Website: www.civiced.org  
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Constitutional Rights Foundation 
Los Angeles Office 
Todd Clark, Executive Director  
601 S. Kingsley Dr.  
Los Angeles, CA 90005  
Telephone: 213-487-5590  Fax: 213-386-0459 
E-mail: todd@crf-usa.org
Website: www.crf-usa.org

Constitutional Rights Foundation 
Chicago Office 
Carolyn Pereira, Executive Director 
407 S. Dearborn, Suite 1700 
Chicago, IL 60605 
Telephone: 312-663-9057  Fax: 312-663-4321 E-mail: pereira@crfc.org Website: 
www.crfc.org 

Phi Alpha Delta Legal Fraternity 
Frank C. Patek, II, Executive Director 
345 N. Charles Street 
Baltimore, MD 21201 
Telephone: 410-347-3118  Fax: 410-347-3119 
E-mail: andrew@pad.org
Website: www.pad.org

U.S. Department of Justice - OJJDP 
810 Seventh Street, NW 
Washington, DC 20531 
Telephone: 202-307-5911  Fax: 202-307-2093 
E-mail: askjj@ncjrs.org
Website: www.usdoj.gov

Juvenile Justice Clearinghouse 
P.O. Box 6000 
Rockville, MD 20849-6000 
Telephone: 800-638-8736  Fax: 301-519-5212 
E-mail: askncjrs@ncjrs.org

Oregon Classroom Law Project  
Marilyn R. Cover, Executive Director  
620 SW Main, Suite 102  
Portland, OR 97205  
Telephone: 503-224-4424  Fax: 503-224-1721 
E-mail: mcover@classroomlaw.org

Page 83

mailto:todd@crf-usa.org
mailto:pereira@crfc.org
http://www.crfc.org/
mailto:askjj@ncjrs.org


For a copy of the 42-page booklet, A Citizen’s Guide to Washington Courts  
or a copy of the Supreme Justice video contact: 
Office of the Administrator for the Courts 
PO BOX 41170 
Olympia, WA  98504-1170 
Telephone: 360-753-3365 
 
Center for Research And Development in Law Related Education 
(CRADLE) 
A lesson-plan sharing service for teaching civics-related materials. 
Website: www.constitutioncenter.org 
 
Mock Trial Highlights, 2003-04.   
The DVD is edited into chapters by trial segment.  It shows students in the State and 
National competitions arguing pretrial motions, delivering opening and closing 
statements, and conducting direct and cross examinations.  It includes voiceover 
commentary drawing attention to particular trial advocacy techniques. 
Order from Molly Ortiz: ortizm@seattleu.edu.  60 minutes, $25. 
 
Raise the Bar.   
This professionally made DVD documentary follows teams from around the country as 
they advance through the state competitions to the Nationals in Orlando in 2004.  It 
includes dramatic trial footage, profiles of teams and team members, and interviews 
with judges and mock trial coaches.  Students, parents, coaches, and school 
administrators will find it to be a useful introduction to high school mock trial.  Order 
from James Charleston: charleston@mac.com.  Preview copies are available.   
60 minutes, approx.  $140 (5 or more @ $100 each.) 
  
Washington State Finals videos.   
TVW has taped the State finals in Olympia for the past several years.  Contact TVW 
regarding orders. 
http://www.tvw.org/index.cfm.  
 
A textbook written specifically for mock trial courses is: 
Lubet, Steven and Jill Trumbull-Harris.  Mock Trials: Preparing, Presenting, 
and Winning Your Case.   
South Bend, Indiana: NITA, 2001. ISBN 1-55681-713-4.  <www.nita.org>.   
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ELECTRONIC RESOURCES 

YMCA Youth & Government www.youthandgovernment.org 

Legislative Sites 

Legislature, general www.leg.wa.gov 
WA State House of Representatives www.leg.wa.gov/house/default.htm 
WA State Senate www.leg.wa.gov/senate/default.htm 
District finder-State and Congress http://dfind.leg.wa.gov/dfinder.cfm 
Revised Code of Washington (RCW) www.leg.wa.gov/rcw.index.cfm 
Office of the Code Reviser http://slc.leg.wa.gov/default.htm 
Bill Drafting Guide  http://slc.leg.wa.gov/default.htm 
Washington State Constitution  www.courts.wa.gov/education/constitution 
Elected Officials www.secstate.wa.gov/elections 
Washington Votes  www.washingtonvotes.org 

Executive and State Agencies 

Access Washington  www.access.wa.gov 
Governor www.governor.wa.gov 
Attorney General  www.wa.gov/ago 
Department of Agriculture www.agr.wa.gov 
State Board of Education  www.sbe.wa.gov 
Employment Security Department www.wa.gov/esd 
Office of Financial Management  www.ofm.wa.gov 
Department of Fish and Wildlife  www.wa.gov/wdfw 
Washington State Gambling Commission www.wsgc.wa.gov 
Department of Health www.doh.wa.gov 
Higher Education Coordinating Board  www.hecb.wa.gov 
Human Rights Commission www.wa.gov/hrc 
Labor and Industries www.lni.wa.gov 
Department of Licensing  www.dol.wa.gov 
Liquor Control Board www.liq.wa.gov 
Lottery Commission www.walottery.com 
Public Disclosure Commission  www.pdc.wa.gov 
Secretary of State  www.secstate.wa.gov 
Sentencing Guidelines Commission www.sgc.wa.gov 
Social and Health Services www.dshs.wa.gov 
Supreme Court www.courts.wa.gov 
Department of Transportation  www.wsdot.wa.gov 
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TIPS FOR PREPARING  
WITNESSES AND ATTORNEYS 

This section outlines various areas of study essential to a team that enters 
competition. 

PRACTICE, PRACTICE, PRACTICE: 
• Deciding on which are the most important points to prove their side of the

case and to make sure that proof takes place.
• Following the formality of court, e.g., standing up when the judge enters; or

when addressing the judge, to call the judge “Your Honor,” etc.

• Telling clearly what you intend to prove in an opening statement and to
argue effectively in your closing argument that the facts and evidence
presented have proven their case.

• Phrasing questions on direct examination that are not leading (carefully
review the rules of evidence and watch for this type of questioning in practice
sessions).

• Not asking so many questions on cross-examination that well-made points
are lost.  When a witness has been contradicted or otherwise discredited,
student attorneys tend to ask additional questions  that often lessen the
impact of points previously made.

• Recognizing what questions are likely to require answers from the witness
that will make good points.

• Learning to avoid pointless questions!

• Thinking quickly on their feet when a witness gives an unexpected answer,
an attorney asks unexpected questions, or a judge throws questions at the
attorney or witness.  (Practice sessions will help prepare for this.)
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COURTROOM DECORUM 

• Always be courteous to witnesses, attorneys, audience raters and the judge. 

• Always stand when talking in court and when the judge enters or leaves the 
room. 

• Dress appropriately. (If it's a formal competition trial, this may mean coat 
and tie for males and dresses or equivalent for females.) 

• Prior to opening statements, ask the judge if you may present stipulations 
you would like him/her to consider.  

• Do not stand in the view of the opposing counsel when you are examining a 
witness. 

• Always say “Yes, Your Honor,” or “No, Your Honor,” when answering a 
question from the judge. 

• Attorneys should try to make objections in a manner which allows the judge 
to hear the full question being asked, but not the responsive testimony. 

• Judges and raters don't like attorneys who constantly make objections or 
attorneys who make objections without being able to explain the reason for 
the objections. 

• Learn how to introduce evidence. Mark the evidence first. Show the evidence 
to the witness. Ask the witness to identify the evidence as authentic. Ask the 
judge that the evidence be admitted.  The bailiff will give the evidence to the 
judge. 

• If the judge rules against your objection, take the defeat gracefully and 
without showing emotion. 

• Gum chewing is prohibited. 

• The members of your team watching from the audience should not be talking 
during the proceedings.  

• Coaches should not be talking to their team members sitting in the audience 
boxes. 
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CASE PREPARATION TIPS FOR 
ATTORNEY COACHES AND TEACHERS 

• Teachers should duplicate and distribute to appropriate individuals, all
student materials included in this manual.

• Case preparation can begin in class and move outside of class when the
competition team is selected.  Attorney coaches should try to attend 2-3 in-
class sessions during initial preparation.

• Attorneys can be of assistance to the teacher in discussions of the following:

o procedures in trials;

o burden of proof;

o rules of evidence (explain only simplified rules of evidence included in
this manual);

o the roles of each participant, i.e., attorney, witness;

o law relevant to the competition case given in this manual.

• Brainstorming is a good teaching technique to use for case preparation.
Attorneys should avoid lectures.  Attorneys and the teacher should elicit
ideas from students rather than spoon-feed them.  Use this technique in
reviewing steps of a trial, identifying important issues, developing
arguments, deciding what should be included in opening and closing
statements, questioning techniques.

• During group work, attorneys can take one group and the teacher the other.

• Teachers and attorneys must be thoroughly familiar with the rules of
evidence and rules of competition.

• It is important to de-emphasize the competitive aspects of the experience
and stress the educational benefits and enjoyment.

• Attorneys should be available to attend preparation sessions before the
District Competitions.

• Attorneys and teachers can help students prepare their statements, but
should avoid the temptation to help too much.  Students should be
encouraged to do as much of the writing as possible.
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KEY POINTS TO REMEMBER   
 

1. All participants should speak loudly and clearly.  Practice this by having each 
student attorney stand at the far end of the room while questioning the 
student witness. 

2. As soon as possible, student attorneys should begin formulating questions for 
use in examination of witnesses, and student witnesses should rehearse their 
testimony.  Student preparation will progress more rapidly by simulating 
actual conduct of the trial than by merely conducting general classroom 
discussion of the steps in the trial. 

3. Leading questions are not allowed on direct examination, but can and should 
be asked on cross-examination. 

4. Courtroom etiquette and decorum should be stressed at practice and 
observed at trial (e.g., standing when addressing the court, calling the judge 
“Your Honor”). 

5. Cross-examination should be short and to the point: questions on cross-
examination are designed to elicit a particular response from the witness, 
asking open-ended questions which call for a narrative or explanation (e.g., 
“How,” “Why,” or “Could”) may result in testimony which is unexpected and 
harmful to the cross-examiner’s case. 

6. Each attorney should be prepared to state the reasons for overruling an 
objection raised by the opposing counsel during questioning of the witnesses. 

7. The witness statements should not be read verbatim in the trial.  Witnesses 
will not be permitted to take their statements to the stand.  They serve 
merely as a point of departure for oral testimony.  However, testimony must 
not be inconsistent with facts set forth in the witness statements. 

8. Credibility of witnesses is very important and therefore, students acting as 
witnesses should be encouraged to get into the roles and to attempt to think 
and dress like the person they are playing.  These students should read over 
the statements many times and have other people ask them questions about 
the facts until they know them “cold.” 

9. The witnesses' performance will be taken into consideration when evaluating 
the team’s performance during the competition. 

10.Witnesses are not permitted to refer to their statements during the trial, 
except to refresh recollection (direct) or impeach (cross). 

11.Even though the class is representing one side during the first round of 
competition, during practice sessions students on the competition team 
should be assigned to play all witnesses.  Use case preparation materials 
completed during classroom work so that your competing students have two 
sets of trial materials to work from. 

12.During the practice rounds, you may wish to get students from another class 
to constitute the jury.  The jury should not be allowed to read the statement 
of facts or witness statements prior to the trial in order to avoid 
predisposition, to simulate more precisely an actual trial and to more 
adequately determine your team’s effectiveness. 

13.Opening statements and closing arguments should be written by students. 
Attorney and teacher coaches can assist with editing, but not the actual 
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writing of arguments.  Coaches should not tell students to incorporate 
language the students do not understand.  Closing arguments should not be 
totally composed before trial as they are supposed to highlight the important 
developments for the prosecution and defense that occurred during the trial. 

14.It should be made clear to students that material or relevant facts cannot be
changed from their witness statement.  If they contradict this statement on
the witness stand, the opposing attorney may use it to impeach the witness.
Students also may not “invent” relevant medial facts or incidents that not in
the statements.  However, when an attorney on cross-examination asks a
question the answer to which is not included in the statement of facts, the
witness will be forced to respond with an answer consistent with his
character and the facts.  This should be a warning to cross-examiners to
avoid asking questions which are not included in the statement of facts or
witness statements, as the response will be accepted (see rules of
competition).

15.Always conduct a debriefing session after a practice round in order to identify
and correct possible deficiencies.  Include questions such as:

A. Was the opening statement an accurate picture of what the trial
actually produced?

B. Did the examining attorneys elicit all the necessary facts from the
witnesses?

C. Were the witnesses convincing and adequately prepared?
D. Did the closing arguments effectively summarize the main points the

witnesses made? Did they identify deficiencies of the opposing side’s
case?

16.Some of the things most difficult to learn are:
A. To phrase questions on direct examination that are not leading;
B. To introduce documentary or physical evidence;
C. To follow the formality of court;
D. Not to ask so many questions on cross-examination that well-made

points are lost.  When they have contradicted a witness or made
him/her otherwise look bad, student attorneys tend to ask additional
questions which often lessens the impact of points previously made.
Students should be encouraged to recognize what answers make good
points so that they know when to stop;

E. To tell what they intend to prove in an opening statement and, in the
closing argument, to argue that the facts and evidence presented have
proved their case.

17.Teams must be prepared to present both sides of the case, as attorneys for
the prosecution or defendant.

18.In order to deter unfair extrapolations on redirect examination, re-cross
examination is allowed, so long as the questioning is strictly within the scope
of the redirect.
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AWARDS AND RECOGNITION 
 
DISTRICT COMPETITION 
 
• Certificates will be sent to District Conveners for distribution to each participant 

following district events. 
• Conveners may choose to award certificates for outstanding witness and 

attorneys for their local event. 
 
STATE FINALS COMPETITION 
 
• Certificates will be sent to teachers for distribution for each student who 

participates in the State Finals. 
• Each participating team will receive an award.  
• Trophies will be awarded to the State Final Champion and second through third 

place teams.   
• Awards will be presented to the individual outstanding witness and student 

attorney for the both the competition overall and the Championship Round. 
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TRIAL PROCEDURES

Before participating in a mock trial, it is important to be familiar with the physical 
setting of the courtroom, the events that generally take place during a trial, and the 
order in which they occur.  This section outlines the usual steps in trial.  

COURTROOM LAYOUT 

BAILIFF WITNESS STAND 

DEFENSE TABLE PLAINTIFF TABLE 

         AUDIENCE SEATING AUDIENCE SEATING 

*Note: Jury box should always be on the same side of the courtroom as the witness
stand. Unless otherwise directed by the judge, the plaintiff’s attorneys sit at the
table closest to the jury (raters) box.

PARTICIPANTS: 

The Judge 

The Attorneys Prosecutor - Defendant (Criminal Case) or
Plaintiff   - Defendant (Civil Case)

The Witness Prosecution - Defendant (Criminal Case) or
Plaintiff       - Defendant (Civil Case)
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TRIAL SEQUENCE & INFORMATION  
FOR STUDENT PARTICIPANTS 
 
As is true in any trial, this case presents a host of problems for team members.  
When to call a witness, what the witness should say, and how to cross-examine are 
just some of the issues that will be encountered.  This outline should clarify the 
issues and solve some of those problems by placing the entire case in an 
understandable perspective for student attorneys and witnesses.  Some of the 
material discussed in the outline below is described in more detail in the Simplified 
Rules of Evidence and Procedure section.  Students should be familiar with all such 
material. 
 
The trial is divided into three sections:  
(1) Opening Statements; (2) Examination of witnesses; and (3) Closing Arguments. 
 
TRIAL SEQUENCE 
 
1. Opening Statement: These are brief presentations to the judge/jury that 

are made by the attorneys. (5 minutes per side.) 

a. A Plaintiff Attorney will outline the case by briefly telling the judge (and 
jury) the facts of a case in a light which is favorable to his or her side.  
The legal points expected to be raised during the trial, and a statement of 
the result that he or she will seek at the close of the case.  Note: The 
application of the law to the facts shall not be argued in the opening 
statement. 

b. The Defendant's Attorney will do the same, highlighting those facts which 
will support his or her theory of the case. Opening may not be reserved.   

2. Examination of Witnesses: (Each team will have 24 minutes for all their 
direct and redirect examinations and 20 minutes for all their cross and re-
cross examinations.) 

a. Direct: The purpose of this segment of the trial is to allow your witnesses 
to tell their side of the story in a narrative manner.  Witnesses should 
know their statements “cold.”  Attorneys should be sure to listen to their 
witness's response so that if he or she forgets anything, you can make 
sure it gets into the record by asking the question again or rephrasing the 
question to elicit the response desired. 

b. Cross: At the close of every direct examination, the opposing counsel will 
cross examine that same witness before the next witness is called.  The 
purpose of the cross-examination is to impeach the witness's credibility 
(believability); that is, to make him/her look bad in the eyes of the 
judge/jury.  This can be done by showing the witness is biased or 
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prejudice, the witness doesn't remember just exactly what happened, or 
the witness did not actually see what happened.   

Another purpose of cross-examination is to bring out any facts in the 
witness’s statement that are helpful to the opposing side.  The attorney 
should focus on these specific points by asking the witness leading 
questions. 

c. Redirect: the attorney who called the witness may ask follow-up questions
about issues raised in the cross-examination.

d. Re-cross: Questions must fall within the scope of redirect.  An attorney
will normally use re-cross examination only when unfair extrapolations
have been made during redirect examination.

3. Closing Arguments: These are concluding arguments made to the
judge/jury by each side. (Each side has 6 minutes to make closing
arguments.  The Plaintiff has an additional 2 minutes for a rebuttal
argument.)

It is always proper in final argument to refer to a witness’s interest in the
outcome of the case, his appearance and conduct while testifying, and the
character and credibility of parties and witnesses when the remarks are
based on facts in evidence.

The closing argument should tie the whole case together, as if the attorney is
closing a circle.  The attorney should point out the most favorable things
brought out in the trial in his/her favor and suggest weaknesses in the
opponent’s case.  Attorneys should not refer to facts which were not testified
to by a witness during the trial.

a. The plaintiff, who always has the burden of proof, has the right to have
the first closing argument.  The attorney should always ask for a
judgment or ruling in his/her client’s favor.

b. The defendant’s attorney then has an opportunity to argue his/her case.
The attorney should urge the judge/jury to find that the plaintiff has not
met its burden of proof, and should point out any facts which would lead
the judge/jury to that conclusion.  The attorney should always ask for a
judgment or ruling for his or her client.

c. Because the plaintiff has the burden of proof, its attorney is allowed the
last word in rebuttal argument.  Rebuttal should respond to issues raised
during the defense closing argument, and should suggest why those
points should not prevent a favorable ruling for the plaintiff.
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BAILIFF/CLERK RESPONSIBILITIES 
Note: Laminate this and keep it with you during each trial. Your job is vital to the 
conduct of this mock trial.  You are in charge of the following duties: announcing 
the opening of the trial; keeping time to make sure that each part of the trial is 
within the time limits set and swearing in of witnesses.  
 
Before the trial begins, introduce yourself to the judge and explain that you will 
help as the bailiff.  The team that plays the plaintiff should supply the bailiff for 
each trial and shall be designated as the timekeeper during the trial.  The defense 
team shall provide their bailiff to serve as courtroom host; this bailiff may also 
assist the defense team with keeping track of their time. 

1. When the judge is about to enter the courtroom for the trial, stand up and 
announce: “All rise, the Superior Court for (name) County, State of 
Washington is now in session, the Honorable (name) presiding.” Everyone 
remains standing until the judge enters and is seated.  After the judge has 
taken a seat, announce: “Please be seated.” 

2. The judge will hear the pretrial motion first, not to exceed 6 minutes for each 
side 

3. The opening statements are next, not to exceed 5 minutes for each side. 
4. After opening statements, the judge will ask that all 8 witnesses in the case 

stand to be sworn.  The bailiff then says “Please raise your right hand.  Do 
you swear or affirm that the testimony you are about to give is the truth and 
nothing but the truth?”  The witnesses should respond “I do.”  The bailiff 
then says “Please be seated.” 

5. Next are the witness examinations. Please keep track of the time the 
attorney uses for examination (direct, cross, redirect and re-cross) on the 
Time Tracking Form as provided in this kit. The Time Tracking Form is only 
used during the round; you are not required to turn it in to the judge after 
the trial is over. The judge has the discretion to extend the allotted time for 
direct and cross examinations, and to stop the clock during examination in 
certain circumstances.  

6. The bailiff must keep accurate time. The bailiff brings a watch with a timer or 
a stopwatch and his/her own time cards as provided in the kit. (Be sure to 
practice with it and know how to use the watch before coming to the trials.) 
Using the pages supplied in this kit, laminate a set of 7 time cards. For each 
part of the trial that is timed, hold up the appropriate cards and be sure they 
are visible to the judge and the questioning attorney to let them know how 
much time is left. 

7. Announce recesses and adjournment of the trial.  For example, if at the end 
of closing arguments, the judge says, “I'm going to call a recess while I 
consider the case and will have a decision in a few minutes,” the bailiff 
should stand and says, “Court will be in recess: all rise.”  When the judge re-
enters following a recess, announce “all rise,” then “be seated” when the 
judge is seated. 

8. The closing arguments are the final presentations by the attorneys.  
Arguments are limited to 6 minutes for each side. The plaintiff is allowed an 
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additional 2 minutes to make a rebuttal argument. When closing arguments 
are over, the judge will recess. 

9. Time is measured in whole second increments.
10.During the testimony of witnesses, bailiffs should not stop the clock for

objections unless otherwise instructed to do so by the presiding judge.  Some
judges may advise the bailiff to automatically stop and start the clock when
certain events occur (for example, when the judge asks for a response to an
objection).  Other judges may instruct the bailiff to start and stop the clock
during specific questions or objections.  And other judges may add
examination time upon request, instead of starting and stopping the clock.
The bailiff should meet with the judge at the beginning of the trial to discuss
these procedures, and the attorneys should be advised of the judge’s
practice.

11.During the argument of pre-trial motions, the judge may interrupt the
attorneys to ask clarifying questions.  The clock should be stopped at
the beginning of the judge’s question, and should restart once the
attorney’s answer to the question has been completed.
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BAILIFF’S TIME CARD NUMBERS* 
 
 
Please duplicate these cards onto four 8 ½” x 11” sheets (one for 
each number) and display them during attorney arguments and 
statements.  This helps them manage their time allocations. 
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TIME GUIDELINES FOR MOCK TRIALS

These time guidelines should be used by all classes and teams in preparing their 
cases for trial. The team that plays the plaintiff should supply the bailiff for each 
trial and shall be designated as the timekeeper during the trial.  The defense team 
shall provide their bailiff to serve as courtroom host and secondary time keeper 
during the trial.  Judges will be notified of these time guidelines, and may choose to 
hold the students to them strictly.  Whether or not these time limitations are strictly 
enforced, the students' ability to remain within these confines will be used as a 
scoring criterion on the score sheets. 

The Time Tracking Form on the next page should be copied by the bailiff and 
brought to each trial so as to keep track of time used by each person in the trial. 
(A sample has been provided as an example of what a form would look like when 
used.) 

(All times listed are for EACH team EXCEPT rebuttal argument) 

PRETRIAL MOTION 6 minutes 

OPENING STATEMENT 5 minutes 

DIRECT EXAMINATION 24 total minutes for all witnesses, used as teams 
see fit.  (Includes Redirect) 

CROSS-EXAMINATION 20 total minutes for all witnesses, used as teams 
see fit. 

CLOSING ARGUMENT 6 minutes 

REBUTTAL ARGUMENT 2 minutes 
(PLAINTIFF ONLY) 

AUDIENCE RATER (Suggested time for each is under five 
CRITIQUES  minutes, at the judge’s discretion to lengthen if 

necessary.) 

With these guidelines, trials (including critiques) should be concluded in 
approximately two hours.  Because the trials may be scheduled back-to-back, and 
due to the scoring evaluations, every effort should be made to adhere to these 
guidelines. 
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SAMPLE BAILIFF TIME TRACKING FORM 
 

Round _______ Courtroom ____________   Judge _____________________________ 
Bailiff _____________________________   Rater ______________________________ 
Plaintiff Team Letter ______________   Rater ______________________________ 
Defense Team Letter _________________   Rater ______________________________ 

 
Pretrial Motion (Record time used)   Pretrial Motion (Record time used) 

_____ Plaintiff argument (4 minutes)   _____ Defense argument (4 minutes) 
_____ Plaintiff rebuttal (2 minutes)   _____ Defense rebuttal (2 minutes) 
Plaintiff’s Case in Chief   Defense’s Case in Chief 
Plaintiff Opening (5 minutes)   Defense Opening (5 minutes) 
    
Plaintiff Witnesses         Defense Cross 
    (24 minutes)                      (20 minutes) 

  Defense Witnesses             Plaintiff Cross 
    (24 minutes)                     (20 minutes) 

    
Direct    ______                            _____ Cross   Direct    ______                            _____ Cross 
                        Witness           

________________________ 
                          Witness           

________________________ 
Redirect ______                              _____ Re-cross   Redirect ______                              _____ Re-cross 
    
    
Direct    ______                            _____ Cross   Direct    ______                            _____ Cross 
                        Witness           

________________________ 
                          Witness           

________________________ 
Redirect ______                              _____ Re-cross   Redirect ______                              _____ Re-cross 
    
    
Direct    ______                            _____ Cross   Direct    ______                            _____ Cross 
                        Witness           

________________________ 
                          Witness           

________________________ 
Redirect ______                              _____ Re-cross   Redirect ______                              _____ Re-cross 
    
    
Direct    ______                            _____ Cross   Direct    ______                            _____ Cross 
                        Witness           

________________________ 
                          Witness           

________________________ 
Redirect ______                              _____ Re-cross   Redirect ______                              _____ Re-cross 
    

Plaintiff Closing (6 minute argument;  
                              2 minute rebuttal) 
 

  Defense Closing (6 minutes) 

__________ Closing    ________   Rebuttal   __________ Closing  (no rebuttal allowed) 
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TEAMS HELPING TEAMS 
Ensuring a Smooth Competition Round 
Mock trial in the state of Washington is known for its spirit of respectfulness and collegiality.  In 
order to continue this tradition, and to ensure that trials proceed smoothly, teams should take care 
of the following items of business when they arrive in the courtroom:   

________ Teams should double check that they are seated at the right tables—prosecution 
sits closest to the jury. 

________ Competitors introduce themselves to the other side, shake hands, and exchange 
rosters.   

________ Teams show each other their exhibits and demonstratives.  If there are any 
disputes, try to resolve them. 

________ Confirm that when teams are introducing themselves to the judge and raters, the 
prosecution team goes first.   

________ Confirm time limits with bailiff; especially note that time stops during pretrial when 
the judge asks a question. 

Page 114



COURTROOM HOST RESPONSIBILITIES 
 

Each team is expected to provide a courtroom host for their courtroom.  At 
the end of the trial, the two hosts double check the room and are 
responsible for its final cleanliness.  Their job is really easy if they are 
vigilant on the following items.  
Any room that is not left clean will result in sanctions against each team, 
which may include loss of points for the round. 
 
 
 Maintain respectful behavior of courtroom spectators. Quietly warn those who 

are loud. If they must communicate in some way, they may quietly and very 
discreetly pass notes to a person sitting next to them (not across the room, for 
instance). If the disruption continues, ask them to take their conversation 
outside the courtroom, before the judge asks them! 

 
 Do not allow any food or drink (this includes pop cans and cups of coffee) to be 

brought into the courtroom.   
 
 Fill the water jugs from a fountain in the hall. Water and cups will be made 

available to the courtroom host. As a courtesy, fill the water jug if less than half 
full after your trial for next trial. 

 
 Be responsible for locating the Mock Trial Director or designated staff member at 

the judge’s request for dispute resolutions during the trial.  Go to the Mock 
Trial Competition Information Table, and the convener will be found to help you. 

 
 Do not allow anyone to move any courtroom furniture or furniture from the 

halls.  Each room has seating allowable by law and fire codes.  Courthouse staff 
get really upset when they find the rooms are not as they were left and then 
have to rearrange them in order to resume trials on the Monday after our event.  
Respect of their environment ensures their continued support of our event. 

 
 Remove all used paper cups from defense and prosecution tables.  Remove 

paper from the wastebasket in the courtroom.  Place litter in the large trash 
container located in the hallway. 

 
 Stand by the courtroom door and monitor it to ensure quiet exits and entrances 

into the courtroom during the trial. 
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SAMPLE PICTURE ROSTER 
Please create picture rosters similar to the example below.  You need a separate picture 
roster for plaintiff and defense.  Be sure your school name IS NOT included on the rosters.  
Bring at least 5 copies of the picture roster to each trial.

Defense/Plaintiff Roster 

    Attorney         Attorney    Attorney 
____________         ____________  ____________ 
(name)     (name)     (name) 

    Witness #1     Witness #2       Witness #3       Witness #4 
     ____________      ____________     ____________      ____________ 

(name) (name) (name)    (name)
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GUIDELINES FOR ATTORNEY COACHES 
 

Students and teachers benefit immensely from attorney practical experience and 
expertise.  The involvement of trial attorneys in the mock trial program raises the 
bar of performance for teams. As role models to impressionable students, their 
involvement also improves the chances that students will form a positive opinion of 
legal professionals and the legal system.  
 
Attorney coaches are asked to observe these guidelines in order to serve the 
students and teacher advisors in the most effective manner possible.  As much as 
attorneys may want to help the students, they need to remember that students will 
develop a better understanding of the case and learn more from the experience if 
the attorney coaches do not dominate the student’s preparation for the mock trial. 
Attorney coaches should point students in the right direction, but allow them to do 
the research. The preparation phase of the contest is intended to be a cooperative 
effort of the students, teacher and attorney coaches. 

 
The attorney coach is best described as the constructive observer listening, 
suggesting, guiding, and demonstrating techniques to the team.  Sessions with the 
mock trial team should be devoted to the following: 
 
• Answering questions that students may have concerning general trial practices. 
• Explaining the reasons for the sequence of events/procedures found in a trial. 
• Listening to the students’ approach to the assigned case, then provide guidance. 
• Emphasizing key points, such as the elements to be proved, and the relevance 

and importance of available legal authority. 
• Demonstrating proper questioning techniques by the student attorneys  
• Demonstrating the delivery of sound testimony by the witnesses.   
• Encouraging students to do as much of their own preparation as possible. 

Attorney coaches should not prepare opening statements, closing statements or 
questions for the students. 

• Explaining complicated legal terms and procedures if necessary. 
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GUIDELINES FOR JUDGES 

1. Judges are asked to decide the pretrial motion. The judge may also comment
on the merits of the case, i.e. how the facts and applicable law might be
decided in an actual bench trial. The audience raters decide which team
made the best overall team presentation.  When the trial is over, the judge
may wish to recess briefly in order to consider these decisions.

2. When commenting on the merits of the case, the judge should consider only
the evidence presented, the statutes or case authority provided in the fact
pattern, the stipulated facts, and the legal arguments of the attorneys.  No
other cases, statutes, etc., may be referred to by counsel during the trial.
After the trial, the judge may explain what facts and legal principles he or
she would consider particularly important in making a decision.

3. It is important to be familiar with the general summary of the case to be
presented by the parties.  This will assist you in making decisions on
relevance objections.  You should not, however, rule on whether a witness
has testified consistently with a particular statement in a declaration.

4. The witness statements contained in the packet should be viewed as signed
affidavits.  Witnesses can be impeached if they contradict the material
contained in their witness affidavits.  This rule is designed to limit, not
eliminate, the need for reasonable inference by providing a familiar
courtroom procedure.

5. Use only the Mock Trial Simplified Rules of Evidence and Competition Rules.
The judge should encourage the attorneys to demonstrate their knowledge of
the rules by allowing argument on objections when appropriate.

6. The judge may not interrupt an attorney's opening statement or closing
argument to ask questions.  The judge may not question the witnesses.

7. At the conclusion of the trial, the judge may comment on the case and its
merits, then begins the comments, critiques and suggestions for
improvements to the teams, including appropriate praise.  Ask raters to
make brief comments.  At the district competition, comments should be
limited to 5 minutes per rater.  At the state level, total oral comments, by
judge and raters, is limited to 10 minutes, and is timed by the bailiff.
Students need time between rounds to relax and prepare.

Please keep your comments short, positive and constructive.  Detailed
suggestions for change in a team’s presentation are not helpful at the state
competition.  Positive reinforcement of both sides helps ensure a beneficial
educational experience for everyone

8. If it is necessary to call a recess during the trial, please be sure to remind all
participants that they are not to communicate with anyone who is not a
member of their own team.  Attorneys and teachers may not be consulted.

9. During the trial, the judge may be asked to stop the clock during
examination of witnesses, or to add to a team’s total examination time.
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Generally, the judge should keep the trial within the prescribed time limits; 
this encourages teams to be prepared and efficient in their use of time.  
However, the judge should consider whether to stop the clock/add time when 
(a) ruling on an objection calls for a response and extended argument, or (b) 
it appears that a witness or attorney is deliberately attempting, through 
evasiveness or stalling tactics, to waste another team’s examination time.  
The bailiff and judge will review how to handle time issues, and advise the 
teams before trial begins. 

 

ORDER OF PRE-TRIAL MOTION EVENTS 
 

1. The judge asks the moving party to summarize the arguments made in favor 
of the motion.  The moving party has four minutes.  

2. The judge asks the non-moving party to summarize arguments made in 
opposition to the motion.  The non-moving party has four minutes. 

3. The judge offers the moving party two minutes of rebuttal time.  This time is 
used to counter the opponent’s arguments.  It is not to be used to raise new 
issues.  The same attorney presents both the initial argument in favor of the 
motion and rebuttal. 

4. The judge offers the non-moving party two minutes of rebuttal time.  This 
time is used to counter the opponent’s arguments.  It is not to be used to 
raise new issues.  The same attorney presents both the initial argument in 
opposition to the motion and rebuttal.   

5. The judge may interrupt any presentation, to ask an attorney clarifying 
questions.  The time from the beginning of a judge’s question to the end of 
the attorney’s answer to the question is not part of the time limit for the 
attorney’s presentation. 

6. At the end of the oral arguments, the judge will rule on the motion. 
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CONDUCTING THE TRIAL 
 
1. Normal courtroom procedure and decorum should be followed during the 

trial.  If a mistake does occur, the judge should usually not interrupt the trial 
to explain the proper procedure if this can wait until the end of the trial.  
Judges should realize, however, that inexperience is usually the cause of 
student errors. 

2. Judges should feel free to interrupt attorneys as they would in their own 
courtroom.  Judges may not, however, interrupt opening statement or 
closing argument to ask questions, or question witnesses.  Some students, 
however, will become more nervous when faced with a direct question from 
the judge.  Further, interruptions from judges should be considered when 
deciding whether to give the students more time. 

3. Students have been taught the Simplified Rules of Evidence and are expected 
to make some objections. Judges should encourage the attorneys to 
demonstrate their knowledge of the rules, by allowing argument on 
objections when appropriate.  Judges may immediately explain their rulings 
on objections, or may wait until the conclusion of trial. 

4. The trial should last at most between two and two and a half hours; 
therefore, the judge should help it proceed efficiently.  Guidelines for the 
length of each segment of the trial are provided.  Barring an unusual number 
of objections or lengthy arguments on them, the time limits set forth should 
be sufficient to allow for objections.  The time limits are purposely short.  
This is because part of the purpose of the mock trial competition is to get the 
students to focus upon the salient facts and issues.  Teams should have 
rehearsed sufficiently to make their presentations within the allotted time.  
Judges may, in their discretion, occasionally add time when a team has 
deliberately used obstructive tactics to waste another team’s time for 
examination of witnesses.  Otherwise, judges should hold students to the 
time guidelines provided. 

5. Any Statement of Facts and Stipulations in the case are agreed to by both 
sides.  Each witness has been provided an affidavit which both sides have.  
These affidavits may be used to impeach during cross-examination. 

6. Only one attorney may question each witness, and only the attorney 
questioning that witness may raise objections. 

7. The same attorney may NOT make both the opening statement and the 
closing argument for his or her side of the case. 
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SUGGESTIONS FOR JUDGES AND AUDIENCE 
RATERS 
General Parameters: 

The trial should last two to two and a half hours.  At the district level, oral critiques 
should be limited to 5 minutes per rater.  At the state level, total time for oral 
comments by raters will be limited to 10 minutes, and will be timed by the bailiff.  
The close timing of competition rounds does not allow for deviations from these 
rules.  One late trial can hold up the entire schedule.  Judges should discourage 
excessive objections and limit recesses. 

Pre-Trial Conference: 

• Ask each team if it is ready for trial.  Ensure they’ve supplied a Team Roster to 
each audience rater and the judge (a total of four copies).  Teams are to be 
identified by team letter only. 

• If video recorders are present, ask an attorney from each team to consult their 
team of any objection they would have to the trial being videotaped.  If a team 
objects, the videotape may not be made. 

• Remind all present that observers connected to other teams in competition are 
not allowed to view the proceedings in this courtroom.  Only observers 
connected to the teams in this round are permitted to observe the trial.  

• Remind all present that the mock trial rules prohibit any communication 
between team members and observers, teachers, or coaches from this point to 
the end of the trial.  This includes any recesses that may be called.  Also, no 
team member should leave the courtroom without the permission of the court.   

Before the Round: 

• At the orientation meeting prior to the trial, score sheets and pens will be 
provided for each rater. Please use the pen provided and write legibly.   

• Before the trial, raters should write the round number and team letters (for 
example, T vs. Q) on the top right corner of all comment sheets.  Raters need to 
fill in the score sheets with names provided on the Team Rosters, and sign their 
name to each sheet.  Make any written comments on the separate sheet 
provided, not on the score sheet. 

During the Round: 

• Keep up with scoring; it’s impossible to do it all at the end of the trial.  Raters 
must also vote for best witness and attorney. Raters are asked to penalize 
attorneys who are obviously over-objecting or using unfair extrapolations.  
Raters should also reduce the score of any witness who is successfully 
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impeached, or shown to have gone beyond the scope of the case or their written 
statement. See Explanation of Scoring System under Witnesses for details on 
this process.   

• Score sheets will be collected immediately after the trial by mock trial staff.  Do 
not distribute comment sheets directly to the teams. We reproduce these for 
distribution to teams after the competition.   

• Scoring, rater critiques, and the judge’s ruling/comments should take no more 
than 20 minutes at the district level, and ten minutes at the state competition.  
Raters are encouraged to be available to students after the formal critique 
period to provide individual comments, and to make written comments on the 
form provided. Please remember that students may need to rest and prepare 
before the next round, and that the courtroom may be needed for other trials.  

• The judge should decide whether to stop the clock, or to add time, using the 
guidelines discussed the in the mock trial rules.  If the bailiff is told that the 
clock should be stopped during portions of the trial, then the judge should make 
sure the bailiff is stopping and restarting the clock correctly.  Please remember 
the time limits are purposely short, so students will focus on salient facts and 
rounds will run on time. 

Post-Trial Comments: 

When the trial is over, the judge may announce any decision on the merits of the 
case and begin the critique session while the raters are completing their score 
sheets.  Once those have been collected, the judge should turn the critiquing over 
to the raters. 

At the district level, provide about five minutes each for comment from each rater, 
and from the judge.  At the state level, provide about 2-3 minutes each.  The raters 
may assign areas of the trial to which each can focus their oral critique; another 
approach could be to assign one rater to the attorney critiques and another rater to 
witness critiques.  Or raters can agree to cover everyone in the trial, knowing they’ll 
pick up different aspects in their comments.  In either case, each score sheet needs 
to be completely filled out by each individual rater, including a vote for the best 
witness and best attorney in the trial.  The bailiff will time rater comments, to 
assure that raters stay within the allotted time. 

For many students, critiques are the most valuable part of the competition.  Brief 
general comments are a good way to preface the critique. Students may see 
comments that are too general as unhelpful or simplistic; so keep most comments 
specific and follow them with suggestion(s) on how to improve.  Highly competent 
teams will expect specific comments and insightful observations; whereas, less 
experienced or less polished teams may require gentler handling.  Humor is often 
helpful as a tension reliever when used appropriately.  Please remember that 
detailed suggestions for changes in a team’s presentation are not helpful at the 
state competition. 
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One of most difficult concepts to teach students is the proper use of leading versus 
open-ended questions. (In contrast, the presentation of opening statements and 
closing arguments is much like debate and playing a witness role is much like 
drama.) It is not surprising therefore that many possible “form of the question” 
objections are missed.  In order to make the scoring as uniform as possible, scorers 
should evaluate form of the question issues.  Thus, a direct team consisting largely 
of leading questions should be marked down even if no objections are made, 
because the questioner has not demonstrated knowledge of the rules, similarly, in 
such a case, the opposing team should be marked down because they failed to 
object. 

After Each Trial/Round: 

• Important!  A mock trial score runner will pick up the score sheets right after 
the trial.  Be sure to fill out all areas on the score sheet including opening and 
closing statements and best witness and best attorney votes.  Also be sure to 
vote on which team did the best - plaintiff or defense.  The runners will leave 
with just the score sheets, so you must take the comment sheets to the 
orientation room unless otherwise designated.  Be sure to mark you name, the 
team letters and the trial on each comment sheet.  Thanks! 

• Raters must turn in comment sheets to the orientation room after using them 
to provide feedback to each team in the round.   

• Raters and judges are requested to fill out the evaluation form on their mock 
trial experience and turn it in before they leave to the orientation room in the 
box provided.  We use your feedback to improve future competitions. 
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EXPLANATION OF THE SCORING SYSTEM 
FOR AUDIENCE RATERS 
 
RATING SCALE:  

• Individual participants are rated on a scale of 1 – 10. 

• The audience rater scores individual and team performances.  

• Scoring of the presentations should be independent of the case’s legal 
merits.  

Scores should not be based on the judge’s comments about how the case might 
be decided in a real trial.  

Please note: After score sheets are turned in, the points awarded for the pre-trial 
motion and closing arguments will be tripled and the points awarded for the 
opening statement will be doubled.  This is in recognition of the extra work that 
goes into these important phases of the trial. 

SCORING: 

• Please do not award fractional points, a range of points or a score of “0”.  

• Make sure to score all phases of the trial, including the pretrial motion, opening 
statements and closing arguments. the pretrial and opening statements near the 
top left of the score sheet and the closing statement in the bottom corner.  

• Be sure to vote on best attorney and best witness in the trial. Please identify the 
student by name and team letter, rather than character name.  

• When a witness has been successfully impeached with a prior inconsistent 
statement, the witness' overall score should be reduced, and the cross-
examiner’s score should be increased.  

• Scores from 1 to 4 are extremely rare. Assume each student starts at a 7 and 
stays there or works his/her way up or down. Students earning a seven or more 
are doing a lot of things right. 8 and 9 denote great performances and 10 is for 
outstanding performances.  Review and use the two rubrics included in your 
rater packet to guide your scoring process. 

• Important! When awarding points, please do not artificially lower points to 
a team in “fairness” to a weaker opponent OR artificially raise points to a 
team in “fairness” to a stronger opponent.  The points play a very important role 
in the competition.  You may inadvertently affect a team’s placement by doing 
so. 
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INTRODUCTIONS: Teams often introduce themselves to the judge and raters, and 
make clarifying motions and comments to the judge before the trial begins. Except 
for the mandatory pre-trial motion, these events are not part of the trial, and 
should NOT influence your scoring decisions. 

THE OPENING AND CLOSING STATEMENTS should provide a clear and concise 
case description and summarize the important points in an organized and well-
reasoned fashion. 

DIRECT EXAMINATION should use questions requiring straightforward answers.  
Questions should be properly phrased, exhibit an understanding of trial procedure, 
and elicit key info. 

CROSS EXAMINATION should elicit any helpful information for the cross-
examiner’s theory of the case.  When appropriate, questioning should bring out any 
contradictions in the witness’ testimony, by highlighting material assertions which 
are inconsistent with or which are not included in the witness’ sworn statement.  
Cross examination should demonstrate an attorney’s ability to adapt to the needs 
presented by the tone and content of the witness’ testimony.  Attorneys should 
demonstrate their knowledge of the rules of evidence and trial procedures by 
making appropriate objections during the examination of witnesses, or by 
appropriately responding to opposing counsel’s objections.  Objections and 
responses should be timely, properly phrased, and should succinctly state their 
legal basis. An attorney’s score during an examination should include his or her 
performance concerning objections. [Note: Objections are not permitted during 
opening statements and closing arguments]. 

WITNESSES should present believable characterizations and convincing 
testimony.  They should also demonstrate careful preparation on direct examination 
and the ability to field questions on cross-examination with poise.  A witness should 
not be unrealistically evasive on cross-examination or seem to be deliberately 
causing delay.  If a witness has engaged in “unfair extrapolation” for tactical 
advantage, the cross-examiner’s remedy is to impeach with the prior inconsistent 
statement or omission.  Both the attorney and witness’ scores should reflect a 
successful impeachment, either by demonstrating a significant express 
contradiction or by establishing that the witness has added material facts not in the 
sworn statement.  

Page 125



Rubric for Scoring Attorney Performance 

Point(s) Performance Criteria For Evaluating Student Performance 

1 – 2 Not effective Unsure of self, illogical, uninformed, not prepared, speaks 
incoherently, definitely ineffective in communication. 

3 – 4 Fair Minimally informed and prepared.  Performance is just 
passable, but lacks depth, knowledge, logical thinking and 
understanding of case materials.  Communication lacks clarity 
and conviction. 

5 – 6 Good Solid performance, but still lacking.  Can perform outside the 
script but with less confidence.  Logic and organization 
adequate. Grasps major aspects of the case, but without 
mastery.  Communication is clear and understandable. 
Speaking is clear and understandable, but could be more 
fluent and persuasive.  Logical thought is lacking at times.  
Doesn’t use time as effectively as possible. 

*Assume each student starts at a 7 and works his/her way up
or down.
Students earning a seven or more are doing a lot of things
right.

7 – 8 Excellent Generally fluent, persuasive, clear, and understandable.  
Shows skill in organizing materials and thoughts and exhibits 
knowledge of the case and materials. Works well under 
predictable circumstances, but may become flustered or lose 
train of thought when confronted with the unexpected, but 
shows ability to recover.  Uses time effectively and 
demonstrates logical thinking most of the time.  Makes and 
responds to objections appropriately. 

9 - 10 Outstanding Superior qualities – articulate, poised, confident. Follows 
through on weak points of the opposing team. Thinks well on 
feet, demonstrates logical thinking, maintains poise under 
duress and questioning by judge.  Sorts out essential from the 
non-essential and uses time effectively. Demonstrates unique 
ability to utilize all resources to emphasize vital points of the 
trial.  Displays a personal style that supports the role rather 
than detracts from the trial.  Makes and responds to 
objections skillfully.   
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RUBRIC FOR SCORING WITNESS PERFORMANCE 
 
Point(s) 
 

Performance Criteria For Evaluating Student Performance 

 
1 – 2 

 
Not effective 

Unsure of self, illogical, uninformed, not prepared, speaks 
incoherently, definitely ineffective in communication.  Steps 
out of role numerous times.  Unable to respond to some 
questions due to lack of preparation or knowledge. 

 
3 – 4  

 
Fair 

Minimally informed and prepared.  Performance is passable, 
but the role lacks depth.  Communication lacks clarity and 
conviction. 
May step out of role or act at times in a way inconsistent with 
their role.  Unprepared resulting in an inability to answer a 
question. 

 
5 – 6  

 
Good 

Fairly solid testimony and shows a near complete mastery of 
the role.  Can perform outside the script but does so with less 
confidence.  Answers are adequate, but seem stilted with little 
or no hint of character development.  Clear communication 
isn’t a problem, but could be more fluent and persuasive.  
Shows confusion or is at a loss for words when confronted 
with an unexpected question.   

  *Assume each student starts at a 7 and works his/her way up 
or down. 
Students earning a seven or more are doing a lot of things 
right. 

 
7 – 8 

 
Excellent 

Fits believably into the role and is persuasive.  Communication 
is clear and understandable.  Has creatively developed and 
mastered the role.  Most elements of testimony are well done. 
May become temporarily flustered when confronted with an 
unexpected question, but shows an ability to recover.  
Performs well outside the script.  May appear too well-
prepared, so that the words seem memorized or too 
automatic.  Believable witness with potential. 

 
9 – 10 

 
Outstanding 

Possesses superior qualities that set this character apart from 
the rest. It may be pizazz, a total immersion in the character, 
or a sense that this person’s skill under testimony could alter 
the course of the trial.  Character is totally believable and 
persuasive. Answers questions convincingly without a ‘canned 
feel’. Thinks well on feet and maintains poise under duress.  
Never is unsure of details during testimony or is caught in an 
inaccuracy.  
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AN EXPLANATION OF SCORING 
By Judge Robert Lewis, Program Chair 
 
1.   During a trial, each rater completes a ballot, scoring a team member’s 

performance on individual events (for example, opening statement).  The 
rater also provides a tie-breaker, expressing his or her opinion of which team 
overall performed best during the trial.  The rater does not add the scores. 

 
2. The tournament’s scoring staff doubles the score provided by the rater for 

opening statement, and triples the scores provided by the rater for the pre-
trial motion and for closing argument.  The tournament staff then totals the 
scores for each team on that individual ballot.  

 
3. A team wins a rater’s ballot during a trial by receiving a higher total score on 

that ballot than the opposing team’s score on that ballot.  If the teams have 
identical point totals on the ballot, then the tie breaker on that ballot is used 
to determine the winner.  If the scores are not identical, then the tie breaker 
is not considered. 

 
4. A team wins a trial by winning the majority of the rater ballots for that trial.  

Typically, when there are three raters for a trial, a team wins the trial by 
taking 2 or 3 of the ballots.   

 
5. At the conclusion of the competition, the teams are first ranked according to 

their record of trial wins and losses. For example, if each team competed in 
four trials, then a team with a 4-0 trial win-loss record would rank above any 
team that had a 3-1 trial win-loss record. This would be true even if a lower 
ranked team had more total ballots, or more total points. 

 
6. If there are two or more teams with identical trial win-loss records, then 

these teams are next ranked according to the total number of rater ballots 
they won in the competition. A team with a 3-1 trial win-loss record and 9 
total ballots in the tournament would rank ahead of a 3-1 team with 8 
ballots. This would be true even if the lower ranked team had more total 
points. 

   
7. Finally, if two or more teams have identical trial win-loss records, and have 

taken an identical number of rater ballots overall, then these teams are next 
ranked according to their total point score in the tournament.  A 3-1 team 
with 8 ballots and a total point score of 800 would rank ahead of a 3-1 team 
with 8 ballots and 799 total points.  
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WASHINGTON YMCA MOCK TRIAL SCORESHEET   

 Rater’s Name:  _________________________ Date:  ___________ Round:  1   2   3   4   ___ 
   

 Plaintiff/Prosecution Team Code:  __________ Defense Team Code:  __________ 

 

Rate each category on a scale of 1–10, with 10 being the highest, in the score spaces provided below. Use only whole 
numbers; no decimals or fractions. Additional space is provided for attorney and witness names. 
 

PLAINTIFF / PROSECUTION    SCORE DEFENSE          SCORE 

(Defense is moving party for pretrial)     Pretrial Motion  (_______________) _____×3 

Pretrial Motion  (_______________) _____×3 (Plaintiff/Prosecution is responding party for pretrial) 

Opening Statement (_______________) _____×2 Opening Statement (_______________) _____×2 
 

Pl./Pros. Witness 1: ________________ 

Direct Examination (_______________) _____  Cross-Examination (_______________) _____ 

Witness Performance (_______________) _____ 
 

Pl./Pros. Witness 2: ________________ 

Direct Examination (_______________) _____  Cross-Examination (_______________) _____ 

Witness Performance (_______________) _____ 
 

Pl./Pros. Witness 3: ________________ 

Direct Examination (_______________) _____  Cross-Examination (_______________) _____ 

Witness Performance (_______________) _____ 
 

Pl./Pros. Witness 4: ________________  

Direct Examination (_______________) _____  Cross-Examination (_______________) _____ 

Witness Performance (_______________) _____ 

               Defense Witness 1: ________________ 

Cross-Examination (_______________) _____  Direct Examination (_______________) _____ 

               Witness Performance (_______________) _____ 
 

               Defense Witness 2: ________________ 

Cross-Examination (_______________) _____  Direct Examination (_______________) _____ 

               Witness Performance (_______________) _____ 
 

               Defense Witness 3: ________________ 

Cross-Examination (_______________) _____  Direct Examination (_______________) _____ 

               Witness Performance (_______________) _____ 
 

               Defense Witness 4: ________________ 

Cross-Examination (_______________) _____  Direct Examination (_______________) _____ 

               Witness Performance (_______________) _____ 
 

Closing Argument  (_______________) _____×3 Closing Argument  (_______________) _____×3 
 

Do not tally or multiply scores. All tabulation will be performed by tournament staff. 
 

 
 

     Tiebreaker:  (Best overall team; one must circle one)  Trial’s Best Attorney: ________________________ 
 

      PL./PROS.         or          DEFENSE        Trial’s Best Witness*: ________________________ 
                   *Student’s Name 
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MOCK TRIAL COMPETITION RULES 
 

The annual Mock Trial Competition is governed by the rules set forth below.   

These rules are designed to ensure excellence in presentation and fairness in scoring 
all trials and tournaments.  

These rules are supplemented by any specific stipulations and comments provided in 
the current case.  These rules are also supplemented by the Simplified Rules of 
Evidence and the following sections of the “Preparing for Competition” section of the 
kit: (a) Trial Procedures; (b) Trial Sequence and Information for Student Participants; 
(c) Bailiff/Clerk Responsibilities; (d) Time Guidelines for Mock Trials; (e) Guidelines 
for Judges; (f) Order of Pre-Trial Motions; (g) Conducting the Trial; (h) Suggestions 
for Judges and Audience Raters; and (i) Explanation of the Scoring Systems for 
Audience Raters (with scoring rubrics and score sheet). 

These materials should be interpreted to be consistent with one another.  In the event 
of an actual conflict between different sections of the Mock Trial materials, the 
following order of precedence should be used : (1) current case stipulations and 
comments; (2) Simplified Rules of Evidence; (3) Mock Trial Competition Rules; (4) 
Preparing for Competition – Guidelines/Responsibilities sections; and (5) Preparing 
for Competition - Suggestions/Information sections. 

 

TEAM COMPOSITION 

1. All teams must consist of students currently enrolled in grades 9-12. 

2. All students on a team must be enrolled in the same school district.  If a school 
district has more than one high school involved with the mock trial program, 
students are expected to be enrolled with the team from their primary high 
school.  Teams may also be formed from students enrolled at the same private 
high school.  A team may also be formed from pre-existing members of a youth 
group.  The youth group must have been in existence for a minimum of three 
years and have a constitution or bylaws.  Home school participants and other 
community groups may also participate and should contact the state office.     

 Deviations from these requirements may be made on a case-by-case basis.  
For example, new teams from different schools trying to field enough students 
may request to join forces for a period of time.  In considering whether to 
make an exception, the state office will consider both the short term interest 
of students in participation, and the long term development of teams. 

3. Teams will be composed of a minimum of 7 students and a maximum of 15 
students. 

  

  

Page 132



 The following roles are defined as: 

 2 attorneys for pre-trial motion (Can be doubled up as a plaintiff or defense attorney) 

  2 attorneys for plaintiff  2 attorneys for defendant 

  4 witnesses for plaintiff  4 witnesses for defendant  

1 court bailiff (If the bailiff is doubled up in a witness role, s/he may not 
play a witness for the plaintiff side, because s/he is needed as bailiff.) 

 Each team must use a minimum of two and a maximum of three attorneys in 
each trial. Four different students must be used to play the four witnesses. 
Each team should try to designate an alternate for each position. Schools may 
enter more than one team in the competition. However, if a school enters more 
than one team, the teams must have no members in common. 

4. Teams are expected to be prepared to present both sides of the case (Plaintiff 
and Defense), and will present each side at least once during the competition. 
The side that each team will represent will be determined at the trial site just 
prior to the beginning of the trial. 

5. All student attorneys must participate with case presentation as follows: 

a. Each attorney must take part in the direct examination of at least one 
witness and the cross-examination of at least one witness. However, on 
a team with three attorneys representing a side (plaintiff or defense), 
an attorney on that side may be allowed to participate solely in the pre-
trial motion and is not obligated to participate in the rest of the trial.  
This exception is made only for the pre-trial motion. The attorney may 
participate in the rest of the trial, but then must adhere to the rule of 
examining one witness per side.    

b. The attorney giving the opening statement will not be allowed to give 
the closing argument. 

c. Objections will be permitted by the direct or cross-examining attorney 
only. 

6. Each party must call all witnesses included in the kit for its side of the case.   

 

TRIAL PREPARATION – GENERAL CONSIDERATIONS 

7. All participants are expected to display proper courtroom decorum, good 
sports-man-like conduct and appearance appropriate for the part they are to 
play during the trial. 

8. Students may read other cases, materials, articles, etc., in preparation for the 
mock trial. They may, however, only cite the materials given in this official 
Mock Trial Manual.  

9. A student portraying a witness may dress in appropriate court attire consistent 
with the character being portrayed.  However, no uniforms or props are 
allowed. Witness roles can be played by either males or females regardless of 
the name of the character in the case materials. 
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10.During the trial, witnesses may not be permitted to use notes or read from any
writing unless questioned or cross-examined about a witness statement.

11.Attorneys may use notes in presenting their cases. However, their scores may
be lowered if they

a. Mostly read their opening statement or closing argument and/or

b. Use impeached statements in their closing argument.

TRIAL PREPARATION -- MATERIALS 

12.Each witness statement in the case must be considered a sworn affidavit or
declaration of that witness.  To the extent any statements conflict, that may
be brought out in closing argument or on cross-examination.

13.Witness Testimony

a. Each witness is bound by the facts as contained in that witness'
statement(s) and any related documentation.  A witness is not bound
by the facts as contained in the statements of other witnesses.

b. On direct examination, a witness may testify to limited additional facts
provided the new information is merely incidental and is supported by
reasonable inference from the witness' statement.

c. On cross-examination, if an attorney asks for previously unstated
information, the witness may testify to limited additional facts provided
(a) the answer is directly responsive to the question, (b) any new facts
are consistent with the witness' statement, and (c) the new facts do not
materially affect the witness' testimony.

d. If a witness testifies to facts contrary to those contained in his or her
statement, the sole remedy is for the cross-examiner to impeach that
witness' credibility by questioning the witness regarding the
contradiction.

14.Exhibits

a. The only exhibits which may be introduced into evidence during the trial
are the original exhibits provided in this official Mock Trial manual.

b. The exhibits provided with the case, or portions of an exhibit, may be
enlarged and displayed on white poster board.  The poster board should
be of a standard type, readily available at an office supply store, and
should be approximately 24” by 30” or less.  The enlargements may
only be in black and white, even if the original exhibit is in color.  Exhibits
may be enlarged either by direct copying or, if the exhibit is a written
document, by retyping the enlarged section of the exhibit in a similar
black font.

c. Except as allowed by other sections of this rule, no exhibits or visual
aids other than those provided with the case may be brought to court.
With the judge’s permission, the original exhibits may be published to
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the jury during a witness’ testimony.  Otherwise, materials and copies 
of materials may not be handed to the jury.   

d. While testifying, witnesses are allowed to make sketches or diagrams, 
consistent with their statements, to illustrate their testimony.  These 
materials are not to be marked and do not become exhibits.   

e. Simple charts outlining evidence or law may be used for closing 
arguments or, in the discretion of the judge, opening statements.   

f. In general, exhibits, charts and visual aids may not be used during the 
pre-trial motion.   If the pre-trial motion requests the suppression of an 
exhibit or a portion of the statement of a witness, then those materials 
may be presented to the judge, in original form, during argument of the 
motion. 

g. The use of any electronic devices during any portion of the trial is 
prohibited. 

15.Each problem includes a pre-trial motion.  No other motions shall be made 
during the course of the mock trial.  

16.Unless otherwise provided for in the case materials, stipulations may be 
presented through the testimony of any witness.   

 

PRETRIAL  

17.Teams are expected to be present in their assigned courtroom fifteen minutes 
before the scheduled starting time of their trial.  Teams coming from a prior 
trial that went overtime will not be penalized. 

18.Whenever possible, the starting time of any trial should not be delayed for 
longer than 5 minutes. Incomplete teams will have to begin without their other 
members or with alternates. Teams without a sufficient number of participants 
to start the trial will forfeit the match.  Teams coming from a prior trial that 
went overtime will not be penalized 

19.Teams will meet with the judges and attorney-coaches five minutes prior to 
the trial to ensure rules of evidence and procedures are uniformly interpreted. 
In addition, the side each team will represent will be confirmed.  The decisions 
of the judge with regard to pre-trial matters are final.   

20.Team members may briefly introduce themselves to the judge and raters, 
indicating a member’s name and the witness part he or she will play, without 
further description of the character. An attorney team member should not 
describe the specific parts of the trial they will present.  Introductions and 
clarifying questions and comments should be kept short, are not part of the 
trial, and should not be considered in scoring decisions. 

21.Unless otherwise directed by the judge, the teams should follow the courtroom 
layout described in the kit materials.  The plaintiff’s attorneys sit at the table 
closest to the jury (raters) box.  
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22.The presentation of the pre-trial motion contained in the case materials is 
governed by “Preparing for Competition – Order of Pre-Trial Motion Events.” 

TRIAL RULES 

23.The trial proceedings are governed by the Mock Trial Simplified Rules of 
Evidence. Other, more complex rules or objections may not be raised in the 
trial.  Objections to opening statements and closing arguments are not 
permitted.  Attorneys may not make “offers of proof”, stating objections that 
would have been made, after opening statements and closing arguments. 

24.During the trial presentation, teacher/advisers, attorney/coaches and all other 
observers may not talk to, signal, or otherwise communicate with, or in any 
way coach, their teams. This rule applies to any recesses during the trial. 

25.Witnesses are not excluded from the courtroom, either physically or 
constructively, during the mock trial.  Judges may not order that witnesses 
should be considered sequestered or excluded by trial participants.   

26.Spectators, including coaches, advisors, parents and non-competing team 
members, shall not be permitted to sit in the jury box with the raters.  The 
judge may allow the bailiff to sit in the jury box during opening statement and 
closing argument, to allow the attorneys to see the time remaining. 
Tournament staff may observe from the jury box with permission of the judge. 

27.Witnesses should not be “tendered” or “proffered” as expert witnesses.  
Attorneys should ask questions designed to demonstrate the training and 
experience that qualifies the witness to give expert opinions.  Opposing counsel 
may object that particular opinions are outside the scope of the expertise of a 
witness, or make other objections allowed by the case materials and the 
Simplified Rules of Evidence 

28.Attorneys are not allowed to question (voir dire) witnesses in aid of objections. 

29.To permit judges to hear and see better, attorneys should stand during opening 
and closing statements, direct and cross-examinations and all objections. 
Without permission, attorneys shall not leave the podium or other areas 
designated by the judge for presentation.  

30.In order to deter unfair extrapolations on redirect examination, re-cross 
examination is permitted.  The questioning must be within the scope of the 
redirect.  Re-cross time is included in a team’s total cross-examination time. 

31.Attorneys may request bench conferences with the judge to clear up or protest 
a significant procedural, mock trial rule violation or factual questions. It is the 
responsibility of the attorney to state the page and rule number in question. 
One representative from each team should be present for all bench 
conferences. All disputes must be given to the judge before the trial’s end 
and before the judge and raters recess to discuss the trial. The decision of 
the judge is final. Students are advised not to overuse this procedure. 

32. Both opening statements shall be presented immediately after the pretrial 
motion.  The defense may not reserve opening statement until the beginning 
of the defense presentation of witnesses. 
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33. The time limits for various portions of the trial are described in “Trial Sequence 
and Information for Student Participants,”  “Order of Pre-Trial Motions” and 
“Time Guidelines for Mock Trial.”  These limits are also listed on the 
scoresheets provided to the raters.  Teams should make every effort to prepare 
their presentations to fit within these time limits. 

34. All witnesses must be presented for both direct and cross-examination.  If a 
team has used the entire 24 minutes allocated for direct examination, or the 
20 minutes allocated for cross-examination, and has not examined a witness, 
the judge will authorize the team to exceed the allotted time by 2 minutes per 
unexamined witness.  Raters shall take this mismanagement of time into 
account by lowering the score of the attorney conducting this additional 
examination.  (The examination of the witness by the opposing team is not 
affected by the use of this rule). 

35. Mock trial participants who are not competing in a particular round may 
observe ongoing trials.  However, scouting of other teams is prohibited.  
Coaches and advisors are responsible for ensuring that participants do not 
watch trials when observing could result in a competitive advantage.  All 
courtroom observers are expected to maintain proper courtroom decorum, to 
respect the desire of family members and friends of the participating teams to 
observe and to display good, sportsmanlike conduct.   

JUDGES 

36.Presiding judges for mock trials may include sitting or retired trial and appellate 
judges, and members of the Washington State Bar Association. 

37.All judges will receive the Guidelines for Judges, the Simplified Rules of 
Evidence and Procedure, a summary of the factual background, and any legal 
materials provided to students to argue the pretrial motion.  Judges will not 
necessarily receive the witness affidavits and documentary evidence. 

38.Presiding judges are asked to conduct the trial according to mock trial 
procedures and to make a decision on the merits of the pre-trial motion. The 
judge may also comment on the factual and legal merits of the case at the 
conclusion of the trial.  

39.A judge may not interrupt an attorney's opening statement or closing 
argument to ask questions. The judge may not question the witnesses 

40.The decisions of the judge with regard to rules, challenges and all other 
matters are final.  However, judges are not involved with, and may not rule 
upon, scoring decisions.  If a judge is also separately serving as a member of 
the scoring panel, he/she should not announce scoring decisions, or attempt 
to influence the decisions of other panel members. 

 

RATERS AND SCORING 

41.The decision on team scores is made by a scoring panel consisting of at least 
two, and preferably three, raters who are attorney members of the Washington 
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State Bar.  If only two raters are available, the trial judge may be asked to 
serve as the third member of the rating panel.  

42.Raters score individual and team performances. Each rater fills out an 
individual ballot, and raters should not consult with one another during this 
process. The judge is not involved in performance scoring decisions. Teams 
should not ask judges to rule that an event during the trial should be assigned 
a particular score on rater ballots. 

43.The criteria for scoring is discussed in Preparing for Competition -- Explanation 
of the Scoring Systems for Audience Raters (with scoring rubrics and score 
sheet).  Raters should be careful to distinguish between rulings on the merits 
of the case and judging of the presentations.  It is to be expected that there 
will be some differences among judges as to rulings on motions or objections.  
Such differences merely reflect reality and should not affect scoring, which is 
intended to measure how the students respond to a ruling, not what ruling was 
obtained.  The rules, scoring rubrics, and score sheets are designed to further 
that goal.  

44.NO COMPLETED SCORING SHEETS ARE TO BE VIEWED BY ANY TEAM MEMBER 
OR ANY OTHER PERSON DURING THE COMPETITION, in compliance with the 
educational goals of the Mock Trial program.  These are to be returned to the 
tournament staff after the round has been concluded and the winning team 
recorded.  Score and comment sheets for a team will be copied and distributed 
to that team’s coach after the competition is completed. 

 

DISTRICT AND STATE TOURNAMENT PROCEDURES 

45.Tournament staff will check rater ballots for complete scoring and for improper 
scores. Whenever possible, raters will be asked to make any necessary 
corrections. When a rater cannot be located, or other circumstances prevent 
timely consultation with the rater concerning the ballot, the district or state 
convener or designated scorer will correct improper entries before the ballot is 
totaled, or take other appropriate action. 

46.Unless otherwise directed by the tournament convener, the following scoring 
and ranking rules apply:  

a. A team wins a rater’s ballot by receiving a higher point total on that 
ballot than the opposing team.  If the teams have identical point totals 
on a rater’s ballot, then the tie breaker on that ballot will be used to 
determine the winner. 

b. A team wins a trial by winning the majority of the rater ballots for that 
trial. 

c. At the conclusion of the competition, teams will first be ranked according 
to their record of trial wins and losses.  Teams with identical win-loss 
records will next be ranked based upon the total number of ballots the 
team received in the competition.  Teams with identical win-loss 
records, and identical records for total number of ballots received, will 
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next be ranked based upon the total point score they received in the 
competition.  

47.The tournament convener’s decisions concerning the rules and procedures to 
be followed during that tournament are final.  

48.The team’s advisers and coaches are responsible for enforcing mock trial rules 
and supervising their students at all times i.e. during formal mock trial events, 
free time, at the hotel (from the time the team leaves to travel to the mock 
trials until their return). 

49.Violations of the student conduct agreement must be reported to tournament 
staff (preferably at the time of the violation and at the state finals, no later 
than 1 and a half-hour before the beginning of the second day of the 
competitions). 

50.During a championship round, the tournament convener shall determine the 
sides to be presented by each team.  This will normally be determined by a 
coin flip, or by a reaching a consensus with the coaches of the affected teams.  
If the teams have previously competed against each other in the same 
tournament event, then each team shall present the opposite side of the case 
from the side that team presented in the previous trial. 

51.Teams will be assigned to district events after registration is closed and the 
total number of participants has been determined. Whenever possible, a team 
will compete at an event in or near its home county.  After initial placement, 
team assignments may be adjusted by state staff, after consultation with 
district conveners and affected teams.   

52.After the completion of district events, the program chair and state staff will 
consult with district conveners regarding the results of each event, and the 
participating teams and programs.  Coaches, advisors and other individuals 
with knowledge of the events may also be consulted.  Invitations to the state 
tournament will then be extended by state staff to eligible teams.  In 
determining which teams will be invited to participate, the following factors 
may be considered: 

a. The team’s performance at a district event, including their ranking at 
the event, win/loss record, numbers of ballots, and total points. 

b. The number of teams and programs participating in each district event. 

c. The number of district events.  

d. The total number of teams and programs participating statewide.  

e. The need to promote geographic diversity, to ensure that mock trial 
remains a program that benefits students in all regions of Washington 
State. 

f. The need to promote program diversity, to ensure that students in 
multiple schools and programs benefit from the experience of 
participating in the state tournament.  Except in unusual circumstances, 
no more than two teams will be invited from a single school or program.  
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g. The need to encourage the growth of mock trial, both through creation 
of new programs and the establishment of new district events.  

If a team declines an invitation, state staff will promptly extend an invitation to 
another team, after considering the factors described above. 
 
In regard to student conduct violations: Before competitions are started on the second Day 

of finals, a panel will meet and each side (the person reporting the violation and the 
person being accused of making a violation) will have 3 minutes to make a 
presentation to a panel. The panel will make a decision on the violation and the 
consequence for any violations. Suggested consequences are stated in a policy 
developed by the Mock Trial Program Committee.  The decisions of the panel are final.  
Serious violations may result in a team being eliminated from the competition. 
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WASHINGTON MOCK TRIAL 
RULES OF EVIDENCE 
 
Introduction 
 
In American trials, complex rules are used to govern the admission of proof (i.e. 
oral or physical evidence).  These rules are designed to ensure that all parties 
receive a fair hearing and to exclude evidence deemed incompetent, irrelevant, 
untrustworthy, unfairly prejudicial, or otherwise improper. 
 
If it appears that a rule of evidence is being violated, an attorney may raise an 
objection to the judge.  The judge then decides whether the rule has been violated 
and whether the evidence must be excluded from the record of the trial.  In the 
absence of a properly made objection, however, the judge will probably admit the 
evidence.  
 
The burden is on the mock trial team to know the Rules of Evidence and to be able 
to use them to protect or advance their cases and fairly limit the actions of 
opposing counsel and their witnesses. 
 
For purposes of mock trial competition, the Rules of Evidence have been modified 
and simplified.  These evidence rules are based on the National High School Mock 
Trial Rules of Evidence, which in turn are based on the Federal Rules of Evidence, 
and its numbering system.  Where Federal rule numbers or letters are skipped, 
those rules were deemed not applicable to mock trial procedure. 
 
Not all judges will interpret the Rules of Evidence (or procedure) the same way, and 
mock trial attorneys should be prepared to point out specific rules (quoting them, if 
necessary) and to argue persuasively for the interpretation and application of the 
rule they think appropriate.   
 
The Mock Trial Competition Rules and these Rules of Evidence govern high school 
mock trial competitions in Washington State.   
 
The commentary sections are primarily based on commentary that has long been 
part of the Washington mock trial kit.  The commentary was revised in the summer 
of 2004 to reflect Washington’s adoption of the National rules.  These comments 
are not comprehensive, authoritative, or intended to address all applications of the 
evidence rules to mock trial fact patterns.   
 
Sources for additional commentary include the Advisory Committee’s Notes for the 
Federal Rules of Evidence, the Emanuel’s Evidence Outline, and Lubet’s Modern 
Trial Advocacy (2d ed., NITA, 1997).   
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Objections and Proper Question Form  
  
During the course of a trial, it is the right and the duty of an attorney to make 
objections to regulate the procedure for, and the admissibility of, evidence in 
accordance with the rules of evidence.  Upon receiving an objection, the judge will 
immediately decide whether the objection is accepted or rejected.  If the judge 
agrees with the objection, he or she will “sustain” it.  If the judge disagrees with 
the objection, he or she will “overrule” it.  An attorney may ask to be heard on the 
point.  Some judges then allow brief argument for and against the admissibility of 
the challenged evidence.  The attorneys are bound by the trial court's rulings on 
objections.  (In actual legal practice, evidentiary rulings may form the basis for a 
later appeal.)  
 
Trial judges expect lawyers in their courtrooms to follow both the evidence rules 
and the customs of the trial courts.  Attorneys must know how to phrase questions 
on direct examination and cross-examination.  They must also know both when to 
object and how to object.  Improperly phrased questions are objectionable. 
 
(A) Leading Questions Forbidden on Direct Examination.  Leading questions are not 
permitted during the direct examination of a witness except as may be permitted 
by the court to develop the witness's testimony.  Ordinarily, leading questions 
should be permitted on cross-examination.  When a party calls a hostile witness, an 
adverse party, or a witness identified with an adverse party, interrogation may be 
by leading questions. 
 
Comment:  A leading question is one that suggests to the witness the answer 
desired by the examiner, and often suggests a “yes” or “no” answer.  On direct 
examination, questions should be open ended and phrased to elicit facts from the 
witness.  Courts will allow leading questions on direct examination of children, the 
elderly, and handicapped persons.  Leading questions may be permitted to elicit 
background information which is not objectionable or to which no objection is 
made.  Such questions save time and seek to elicit information that is not 
objectionable in most cases. 
 
A proper direct question might be phrased, “Describe the defendant's physical 
appearance just before midnight the night of the party.”  An improper leading 
question might be phrased: “Did the defendant appear glassy-eyed and unsteady 
just before midnight the night of the party?” 
 
(B) Compound Questions Forbidden.  A question which is composed of two or more 
separate questions within the question is not permitted. 
 
Comment: A compound question asks two or more questions at once.  For example, 
“What time did you arrive at the party, whom did you go with and what did you do 
there?” is a compound question.  Such questions are not permitted, primarily 
because they do not permit opposing counsel to interpose appropriate objections 
before the witness launches into what could be an improper response to one or 
more parts of the question.  Another difficulty with compound questions is that if 
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the witness says “yes” (or “no”) in response, it is not clear if the witness is 
responding to all of the question or only part of it.  Questions should be phrased to 
elicit one fact at a time, unless the subject matter under examination is not 
objectionable for any reason, such as very general background information. 
 
(C) Narrative Responses Forbidden.  Questions which call for long narrative 
responses are not permitted if they prevent opposing counsel from interposing 
timely objections. 
 
Comment: While the purpose of direct examination is to get the witness to tell a 
story, the questions must not be so broadly framed that the witness is allowed to 
ramble or “narrate” a whole story.  Narrative questions are objectionable.  
Opposing counsel must be permitted to interpose objections to improper questions 
and responses.  Timely objections are prevented by the use of narrative questions 
and responses.    
 
An example of a question which calls for a narrative response is: “Start at the 
beginning and tell me what happened the night of the party.”  A proper objection to 
this question might be phrased: “Objection, the question calls for a narrative 
response.” 
 
When a witness launches into a long narrative answer to an otherwise proper 
question, a proper objection should be made quickly and might be phrased as 
follows: “Objection, the response is beyond the scope of the question.” 
 
(D) Argumentative Questions Forbidden.  An attorney shall not ask argumentative 
questions.  
 
Comment: An argumentative question typically occurs on cross-examination when 
the attorney asks the witness to agree to a particular interpretation or 
characterization of the evidence, as opposed to a particular fact.  Attorneys learn 
the difference between proper aggressive cross-examination and improper 
argumentative questions.   
 
(E)  Questions Assuming Facts Not in Evidence Forbidden.  Attorneys may not ask a 
question that assumes unproved facts.  However, an expert witness may be asked 
a question based upon stated assumptions, the truth of which is reasonably 
supported by evidence (sometimes called a "hypothetical question"). 
 
Comment: The hackneyed example of the question that assumes facts not in 
evidence is, “Are you still beating your wife?”  The question is improper because the 
questioner has not established that the witness ever beat his wife.   
 
(F) Proper Foundation Required.  Attorneys shall lay a proper foundation for 
testimony and prior to offering exhibits into evidence.  After the exhibit has been 
offered into evidence, the exhibit may still be objected to on other grounds. 
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Comment: The “foundation” requirement for evidence provides the jury the basis 
for the evidence being offered.  Evidence that is premature or not adequately 
supported by prior testimony is said to “lack foundation.”   

In mock trial, the parties usually stipulate to the authenticity of exhibits before trial, 
and the court’s ruling on the pretrial motion determines the admissibility of 
contested exhibits.  Nevertheless, the attorney should establish that the witness 
has previously seen the item and can identify it before offering it into evidence.  
(See Introduction of Exhibits below.) 

When an attorney objects for lack of foundation, he or she is using legal 
“shorthand” to complain to the judge that the question asks for testimony which is 
premature, i.e., which is not admissible yet because some other fact or facts must 
be elicited before this question can be asked.  For example, before a witness can be 
asked to identify the defendant as the perpetrator of a crime, the witness must first 
testify that he was at the scene of the crime or has some other first-hand basis for 
identifying the defendant as the perpetrator.  Similarly, before a witness to an 
intersection accident can testify to the collision itself, the attorney should ask 
questions establishing her presence at the scene and her opportunity to observe 
events as they occurred.   

Before an expert witness can render professional opinions, he must first testify as 
to his qualifications and be accepted by the court as an expert in the field or 
specialty area in question.  Thus, before a ballistics expert can offer an opinion as 
to whether a particular gun fired a particular bullet, the attorney should ask 
questions establishing the witness’s expertise, training, examination of the items, 
etc. 

In either case, an opposing attorney would simply object to the lack of foundation 
as a way of saying the evidence might be admissible later but it surely is not 
admissible now.  This objection may be overcome by asking more questions and 
eliciting more information about the bases for the witness’s testimony.  

(G) Non-responsive Answers Objectionable.  A witness's answer is objectionable if
it fails to respond to the question asked. 

Comment:  An attorney faced with an evasive hostile witness may move to strike 
the witness’s answer as “non-responsive.”  Precise, narrowly phrased cross-
examination questions reduce the witness’s opportunity to be evasive.  Skilled 
attorneys develop various “witness control” techniques to keep a witness in line 
during cross-examination.  In closing argument, some attorneys will draw attention 
to a witness’s evasiveness to attack the witness’s credibility. 

(H) Repetitive Questions Objectionable.  Questions designed to elicit the same
testimony or evidence previously presented in its entirety are improper if merely
offered as a repetition of the same testimony or evidence from the same or similar
source.
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Comment:  This objection is often phrased, “Asked and answered.”  Note also that 
Rule 403 may be invoked to block the presentation of cumulative evidence.   
 
(I) Timeliness Required.  Objections must be made in a timely manner or they are 
deemed to be waived. 
 
Comment:  Attorneys should strive to make their objections after the opposing 
attorney asks the objectionable question but before the witness gives an answer.  
This way, the judge will have an opportunity to rule on the objection before the jury 
hears or sees the objectionable evidence.  If an attorney is slow in making an 
objection, a favorable ruling made after the jury has already been exposed to the 
tainted evidence could be useless.  It does little good to close the gate after the 
cows have escaped.  
 
Sometimes, the basis for an objection does not become clear until after the witness 
starts to respond.  For example, a witness may give an answer which is not 
responsive to an otherwise proper question.  In those cases, the attorney should 
make the objection as soon as it becomes evident that a basis for objection exists, 
regardless of whether the jury has been exposed to the evidence.  If the objection 
is sustained, the attorney who made the objection should follow up with a motion to 
strike the non-responsive testimony from the record of the trial.  If no objection is 
made, the evidence will be deemed admissible and will be treated as any other 
evidence admitted at trial. 
 
(J) “Opening the Door” to Inadmissible Evidence.  By voluntarily raising a subject 
on direct examination, a party may waive any objection to cross-examination or 
rebuttal on that subject even though such cross-examination would not otherwise 
be permitted under the rules of evidence. 
 
Comment: If an attorney examines a witness during direct examination on a 
subject that would be forbidden if the subject were first raised on cross-
examination, the attorney is said to have “opened the door” to the subject and will 
not be permitted to object when the opposing party delves into the subject deeper 
on cross-examination.  For example, the rules of evidence provide that in a criminal 
case only certain prior convictions may be introduced by the prosecution during 
cross-examination of the defendant to attack his or her character.  However, if 
during direct examination the defendant testifies that he or she has led an 
exemplary life and would never think of shoplifting a leather jacket, the defense has 
opened the door to permit the prosecution to explore the defendant's criminal 
history far beyond the scope that would have been permitted if the defendant had 
not reported his exemplary record for good citizenship.  It should be noted, 
however, that the court will always exercise its discretion to limit the scope of 
examination in such collateral matters so that the trial does not stray from its 
principal issues. 
 
(K)  Scope of Direct, Redirect and Cross-Examination.  Direct and cross-
examination may cover all facts relevant to the case of which the witness has first 
hand knowledge or has special training and knowledge sufficient to permit the 
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witness to offer an opinion, and any other matter permitted by these Rules of 
Evidence.  Cross-examination is not limited to the scope of direct examination.  Re-
direct examination is limited to the scope of the cross-examination.  Recross 
examination is limited to the scope of redirect examination.   
 
(L) Specificity Required.  An objection must be specific. 
 
Comment: Whenever possible, an attorney making an objection must state the 
specific basis for the objection by citing the rule of evidence or law which supports 
the objection, or by stating the basis in the form of a word or phrase which informs 
the judge of the basis.  (See examples listed below.)  
 
If a party's objection does not include a statement of the legal reason supporting it, 
e.g., when an attorney simply says, “Objection,” without telling the court why the 
objection was made, it is termed a “general objection.”  General objections are not 
prohibited per se, but the court may, in its discretion, refuse to sustain an objection 
which is not specific.  On the other hand, when general objections are made to 
questions which are obviously objectionable, the court will usually rule on them 
even without a statement of the specific basis.  For example, the judge may not 
need to be informed of the specific basis to rule on a question which is obviously 
leading (“Would you say the car was going around 50 miles per hour?”) or one 
which obviously calls for a hearsay response (“What did Ms. Jones say to the police 
officer?”). 
 
Objections to the “form of the question” and “lack of foundation” are acceptable 
specific objections.  When an attorney objects to the form of the question, he or 
she may be complaining that the question calls for a narrative response, is 
compound, is too broad, is too complex, is argumentative, or is defective in some 
other general way.  The purpose of the objection is to ask the court to require the 
examining attorney to ask a better, i.e. less objectionable, question.   
 
Sample Objections 
 
Following are examples of acceptable ways to make common objections.  
Objections are not precise formulas or magic words.  Objections should be clear, 
succinct, and well-founded.  They should state the legal basis for the objection.  
They should not be used as a ploy to bring impermissible material to the attention 
of the jury. 
  
Irrelevant Evidence.  “Objection, relevance.”  Or, “I object, Your Honor.  This 
testimony is irrelevant to the facts [issues] of this case.” 
 
Leading Questions.  “Objection.  Counsel is leading the witness.”  (Remember, this 
is only objectionable when done on direct examination.) 
 
Narrative Question and/or Response.  “Objection.  Counsel's question calls for a 
narrative.” Or, “Objection.  The witness is giving a narrative response.” 
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Improper Character Testimony.  “Objection.  The witness's character or reputation 
has not been put in issue.” Or, “Improper character evidence under rule 404.”    
 
Beyond the Scope of Cross-examination. “Objection.  Counsel's question goes 
beyond the scope of the cross-examination.” 
 
Hearsay. “Objection.  Counsel's question calls for a hearsay response” (witness is 
about to testify to an objectionable out-of-court statement).  Or, “Objection.  The 
witness's answer is based on hearsay” (for example, witness is about to testify to 
facts in a newspaper article as if she had personal knowledge of them).  (If the 
witness makes a hearsay statement, the attorney should also say, “and I ask that 
the statement be stricken from the record.”) 
 
Improper opinion.  “Objection, a lay witness may not testify as an expert.” Or, 
“Improper lay opinion.”  (This objection is appropriate when the question calls for a 
response in the form of an opinion which the witness is not qualified to give.)  
 
Lack of Personal Knowledge. “Objection.  The witness has no personal knowledge 
that would enable him/her to answer this question.”  Or, “Objection.  Lack of 
foundation.”  (This latter objection presupposes that the subject matter of the 
testimony could be admissible if the examiner first establishes through proper 
questioning that the witness has the requisite personal knowledge.) 
 
Badgering/Argumentative.  “Objection.  Counsel is badgering the witness.”  Or, 
“Objection.  Counsel is arguing with the witness.” 
 
Motion to Strike.  If inadmissible evidence has been introduced before an objection 
can be timely made and the court sustains the objection, a follow-up motion should 
always be made to purge the record of the tainted evidence.  “Your Honor, I move 
to strike the [nonresponsive] [inadmissible] portion of the witness's testimony from 
the record,” or, “Your Honor, I ask that the jury be instructed to disregard the 
witness’s last statement.”   
 
Note:  Teams are not precluded from raising additional objections which are 
available under the Washington Mock Trial Rules of Evidence. 
 
Introduction of Exhibits 
 
There is a formal procedure for introducing exhibits, e.g., documents, pictures, 
guns, etc., during an actual trial.  The exhibit must be relevant to the case, and the 
attorney must be prepared to defend its use on that basis.   
 
In mock trial, exhibits are usually pre-marked for identification, and the parties 
stipulate to their authenticity.  In State competition, teams often use enlarged 
copies of the exhibits, but enlargements are normally not allowed under the 
National rules. 
 

Page 147



Below are the basic steps to use in mock trial when introducing a physical object or 
document for identification and/or use as evidence. 
 
• Take the item, without showing it to the jury, and show it to opposing counsel.  

Then ask the court for permission to approach the witness. 
• Hand the marked exhibit to the witness while stating, “I am now handing you [a 

document] [an item] previously marked for identification as Exhibit 1.”  Ask the 
witness whether he or she knows or recognizes the exhibit, and then ask the 
witness what it is in order to identify it and establish its relevance. 

• After laying this foundation, offer the exhibit into evidence.  “Your Honor, I offer 
Exhibit 1.”   

 
Opposing counsel will either object to the offering of the exhibit or say, “No 
objection.”  If opposing counsel makes a specific objection as to why the exhibit is 
not admissible, the attorney offering the exhibit will be given an opportunity to 
respond.  In many cases opposing counsel will simply object for lack of foundation, 
meaning that the attorney offering the exhibit has not asked enough questions to 
establish the witness’s personal knowledge of the exhibit, its identity, and its 
relevance.  
 
If the court overrules the objection and permits the exhibit to be admitted, counsel 
may now hand it back to the witness and commence examination of the witness on 
matters related to the exhibit.  If the court sustains an objection for lack of 
foundation, additional questions should be asked of the witness to identify the 
exhibit or establish its relevance. 
 
The exhibit should not be displayed to the jury until it has been admitted into 
evidence.   
 
National Mock Trial Competition Rule 4.20 offers a similar series of steps by way of 
example. 
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RULES OF EVIDENCE 
 
Note -- All of following articles of the Federal rules have been omitted as 
inapplicable:  Article II (Judicial Notice), Article III (Presumptions Civil Actions and 
Proceedings), Article IX (Authentication and Identification), and Article X (Contents 
of Writing, Recordings and Photographs). 
 
Article I.  General Provisions 
 
Rule 101.  Scope 
These Rules of Evidence govern the trial proceedings of high school mock trial 
competitions in Washington State. 
 
RULE 102.  Purpose and Construction 
These Rules are intended to secure fairness in administration of the trials, eliminate 
unjust delay, and promote the laws of evidence so that the truth may be 
ascertained. 
 
Article IV.  Relevancy and its Limits 
 
Rule 401.  DEFINITION OF "RELEVANT EVIDENCE 
"Relevant evidence" means evidence having any tendency to make the existence of 
any fact that is of consequence to the determination of the action more probable or 
less probable than it would be without the evidence. 
 
Rule 402.  RELEVANT EVIDENCE GENERALLY ADMISSIBLE: IRRELEVANT EVIDENCE 
INADMISSIBLE 
All relevant evidence is admissible, except as otherwise provided in these Rules.  
Irrelevant evidence is not admissible. 
 
Comment:  The rule creates a very minimal threshold of admissibility.  “Any 
evidence which has a tendency” to establish a fact is relevant and therefore 
admissible.  In a case based primarily on circumstantial evidence, the relevance of 
a particularly small circumstance may not be readily apparent when viewed in 
isolation, but if it is “of consequence” to the outcome of the action it will be 
admissible.  It is the duty of an attorney to persuade the court of the relevance of 
evidence. 
 
Rule 403.  EXCLUSION OF RELEVANT EVIDENCE ON GROUNDS OF PREJUDICE, 
CONFUSION, OR WASTE OF TIME 
Although relevant, evidence may be excluded if its probative value is substantially 
outweighed by the danger of unfair prejudice, if it confuses the issues, if it is 
misleading, or if it causes undue delay, wastes time, or is a needless presentation 
of cumulative evidence. 
 
Comment:  This rule applies with equal force to direct examination and cross-
examination and is to be applied in an evenhanded manner by the court to ensure 
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fairness.  The rule is intended to exclude only evidence which creates “unfair” 
prejudice.  After all, all evidence is prejudicial in the sense that it is offered to 
persuade the jury to believe more strongly in the case of the party offering it. 
 
However, since it is considered to be an extraordinary remedy when the court 
excludes relevant evidence, the party seeking to have the evidence excluded bears 
a heavy burden of persuasion to convince the court that the probative value of the 
relevant evidence “is substantially outweighed by the danger of unfair prejudice.”  
Judges will rule very cautiously on such motions to exclude relevant evidence.  
(Note: the National rules do not include the word substantially, but most judges will 
apply that standard because substantially outweighed is the phrase in the Federal 
rules.) 
 
Rule 404.  CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE CONDUCT; 
EXCEPTIONS; OTHER CRIMES 
(a)  Character Evidence. -- Evidence of a person's character or character trait, is 
not admissible to prove action regarding a particular occasion, except: 

(1)  Character of accused. -- Evidence of a pertinent character trait offered 
by an accused, or by the prosecution to rebut same; 
(2)  Character of victim. -- Evidence of a pertinent character trait of the 
victim of the crime offered by an accused, or by the prosecution to rebut 
same, or evidence of a character trait of peacefulness of the victim offered by 
the prosecution in a homicide case to rebut evidence that the victim was the 
aggressor; 
(3) Character of witness. -- Evidence of the character of a witness as 
provided in Rules 607, 608 and 609. 

 
(b)  Other crimes, wrongs, or acts. -- Evidence of other crimes, wrongs, or acts is 
not admissible to prove character of a person in order to show an action conforms 
to character.  It may, however, be admissible for other purposes, such as proof of 
motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of 
mistake or accident. 
 
Comment: The term “character” as used in the rules of evidence refers to a 
person's general tendencies with respect to honesty, peacefulness, temperance, 
truthfulness, and similar traits.  This rule is concerned only with preventing a party 
from attempting to introduce a character trait as substantive evidence.  For 
example, this rule would exclude evidence that a person was an alcoholic if it were 
being offered as substantive evidence to prove that the person was intoxicated 
when he was involved in an accident on a particular date.  This rule should not be 
confused with the rules pertaining to impeachment. 
 
The 404(a)(1) exception permits an accused in a criminal case to offer evidence in 
his defense pertaining to his character if the character trait is relevant to his 
defense.  For example, an accused may offer testimony concerning his good record 
for honesty at work where he handles large sums of money in a case where he is 
accused of theft.  On the other hand, his record for honesty would not be relevant 
in a case where he was charged with assault or indecent exposure. 
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If the defendant opens up the subject of his character, the prosecution will be 
permitted to cross-examine him on the subject and introduce independent evidence 
which rebuts the defendant's testimony concerning his good character.  For 
example, if a businessman defendant testifies about his wealth in an effort to 
persuade the jury that he has no need to steal money from his clients, the 
prosecution will be permitted to inquire about the defendant's income tax returns.  
However, just because a criminal defendant chooses to testify does not open up the 
issue of his or her character.  The subject is opened up only when the accused 
voluntarily puts his or her character at issue by claiming to be a person of 
exemplary behavior. 
 
The 404(a)(2) exception permits the accused to offer evidence of the victim’s 
violent character in murder and assault cases in order to show that the victim was 
the first aggressor and the accused acted in self defense. 
 
Rule 404(b) is based on the concept that the defendant is being tried for crimes 
alleged to have been committed in the present, not crimes or wrongdoing 
committed in the past.  It is intended to prevent the prosecution from arguing that 
since the defendant has committed offenses in the past, he or she is more likely to 
have committed the offense with which he or she is currently charged, i.e., that the 
defendant is obviously a criminal or a “bad person.”  The danger of unfair prejudice 
from the admission of such evidence far outweighs its relevance. 
 
However, this evidence may be admissible for some other purpose.  For example, 
evidence that the defendant and the deceased engaged in physical combat on 
several occasions in the past could prove that the defendant was hostile toward the 
deceased and, therefore, had a motive to commit murder. 
 
Evidence which is admissible under this rule will often be ruled inadmissible under 
Rule 403 because the danger of unfair prejudice far outweighs its probative value.  
When the decision to admit or exclude evidence concerning prior wrongdoing is in 
doubt, judges usually rule in favor of excluding the evidence. 
 
Rule 405.  METHODS OF PROVING CHARACTER 
(a)  Reputation or opinion. -- In all cases where evidence of character or a 
character trait is admissible, proof may be made by testimony as to reputation or in 
the form of an opinion.  On cross-examination, questions may be asked regarding 
relevant, specific conduct. 
 
(b)  Specific instances of conduct. -- In cases where character or a character trait is 
an essential element of a charge, claim, or defense, proof may also be made of 
specific instances of that person's conduct. 
 
Comment:  Rule 405(a) allows a defendant to offer reputation or opinion evidence 
of his good character, but character witnesses for the defendant cannot testify as to 
specific incidents demonstrating the defendant’s good character.  If the defendant 
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opens the door to his character, the prosecution may rebut the defendant’s claim of 
good character through reputation or opinion evidence from other witnesses. 

In addition, the prosecution may cross-examine the defendant’s character 
witnesses about “relevant, specific conduct,” if the prosecution has a good faith 
basis for believing that such conduct occurred.  For example, if defendant is a bank 
teller accused of embezzlement and puts a neighbor on the stand to testify that the 
defendant has a reputation in the community as an honest person, the prosecution 
may cross-examine by asking, “Would defendant’s reputation be different if it were 
known that the IRS is investigating him for tax fraud?” 

Rule 405(b) governs situations where character is an “essential element” of the 
claim or defense.  For instance, in a defamation suit, the plaintiff puts his character 
and good reputation at issue by claiming that defendant damaged his reputation. 
The defendant may offer prior “specific instances” of the plaintiff’s bad conduct to 
show that plaintiff previously had a bad reputation. 

Rule 406.  HABIT; ROUTINE PRACTICE 
Evidence of the habit of a person or the routine practice of an organization, whether 
corroborated or not and regardless of the presence of eye-witnesses, is relevant to 
prove that the conduct of the person or organization, on a particular occasion, was 
in conformity with the habit or routine practice. 

Comment:  “Habit” refers to a person’s regular response to a repeated situation.  It 
is distinct from “character,” which is a general description of a person’s disposition. 
For instance, assume an apartment building burns down and the cause of the fire is 
in dispute.  Landlord claims tenant caused the fire by leaving a coffeepot on. 
Tenant can testify that it is his habit to always turn off and unplug the coffeepot 
before leaving the apartment.  This testimony would be admissible to support 
tenant’s claim that he did not cause the fire.    

Rule 407.  SUBSEQUENT REMEDIAL MEASURES    
When measures are taken after an event which, if taken before, would have made 
the event less likely to occur; evidence of the subsequent measures is not 
admissible to prove negligence or culpable conduct in connection with the event. 
This rule does not require the exclusion of evidence of subsequent measures when 
offered for another purpose; such as proving ownership, control, or feasibility of 
precautionary measures, if controverted, or impeachment. 

Comment:  This rule serves public policy by encouraging property owners and 
manufacturers to take corrective action after an accident occurs, without fear that 
plaintiff will unfairly exploit that corrective action by claiming that the correction 
shows that the defendant was at fault.  For instance, if tenant slips on landlord’s 
staircase, the landlord should then be able to install a safety tread on the staircase 
(a “subsequent remedial measure”) without tenant being able to point to the 
absence of a tread to support tenant’s claim that landlord had negligently 
maintained the stairs when tenant slipped on them.   
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The second sentence of the rule allows introduction of subsequent remedial 
measures for other purposes.  In the example above, if defendant-landlord denied 
owning the apartment building, tenant could offer evidence that landlord installed 
the safety tread after the accident to support tenant’s claim that landlord owned or 
controlled the building.   
 
Rule 408.  COMPROMISE AND OFFERS TO COMPROMISE     
Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or 
offering or promising to accept, a valuable consideration in compromising or 
attempting to compromise a claim which was disputed as to either validity or 
amount, is not admissible to prove liability for or invalidity of the claim or its 
amount.  Evidence of conduct or statements made in compromise negotiations is 
likewise not admissible.  This rule does not require the exclusion of any evidence 
otherwise discoverable merely because it is presented in the course of compromise 
negotiations.  This rule also does not require exclusion when the evidence is offered 
for another purpose, such as proving bias or prejudice of a witness, negativing a 
contention of undue delay, or proving an effort to obstruct investigation or 
prosecution. 
 
Comment:  This rule serves public policy by encouraging parties to attempt to settle 
disputes and to be candid in settlement discussions.  Statements made in 
settlement negotiations cannot be used to prove the weakness of an opposing 
party’s claim or defense.  But the rule allows admission of such statements “for 
another purpose,” such as proving a witness’s bias or prejudice.    
 
Rule 409.  PAYMENT OF MEDICAL OR SIMILAR EXPENSES 
Evidence of furnishing or offering or promising to pay medical, hospital, or similar 
expenses occasioned by an injury is not admissible to prove liability for the injury.   
 
Comment:  Rule 409 is similar to Rule 408.  It prevents the injured party from 
using payment of his medical expenses as a basis for showing that the defendant 
was at fault.  For instance, a motorist who injures a pedestrian might offer to pay 
the pedestrian’s medical expenses, but the pedestrian cannot use the offer to argue 
that the motorist is liable for his injuries.   
 
Rule 410.  INADMISSIBILITY OF PLEAS, PLEA DISCUSSIONS, AND RELATED 
STATEMENTS 
Except as otherwise provided in this Rule, evidence of the following is not, in any 
civil or criminal proceeding, admissible against a defendant who made the plea or 
was a participant in the plea discussions: 

(1)  a plea of guilty which was later withdrawn; 
(2)  a plea of nolo contendere; 
(3)  any statement made in the course of any proceeding under Rule 11 of 
the Federal Rules of Criminal Procedure or comparable state procedure 
regarding either of the foregoing pleas; or 
(4)  any statement made in the course of plea discussions made in the 
course of plea discussions with an attorney for the prosecuting authority 
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which do not result in a plea of guilty or which result in a plea of guilty which 
is later withdrawn.   

However, such a statement is admissible (i) in any proceeding wherein another 
statement made in the course of the same plea or plea discussions has been 
introduced and the statement ought, in fairness, be considered with it, or (ii) in a 
criminal proceeding for perjury or false statement if the statement was made by the 
defendant under oath, on the record and in the presence of counsel. 
 
Comment:  Rule 410 applies the rationale of Rule 408 to plea negotiations.  For 
instance, in plea negotiations with the prosecutor, a criminal defendant might admit 
to pulling the trigger and offer to plead guilty to manslaughter.  If the prosecutor 
rejects the offer and tries defendant for murder, the prosecution cannot use 
defendant’s admission in plea negotiations against him.  (A nolo contendere plea is 
a plea of “no contest.”  Rule 11 of the Federal Rules of Criminal Procedure deals 
with types of pleas and the manner in which they may be made.) 
 
Rule 411.  LIABILITY INSURANCE  
Evidence that a person was or was not insured against liability is not admissible 
upon the issue whether the person acted negligently or otherwise wrongfully.  This 
rule does not require the exclusion of evidence of insurance against liability when 
offered for another purpose, such as proof of agency, ownership, or control, or bias 
or prejudice of a witness. 
 
Comment: This rule is designed to prevent a plaintiff from arguing that because 
defendant was insured, defendant had less reason to be careful.  It is usually 
improper to refer to defendant’s insurance (or lack of it) in a personal injury case, 
as the jury might be affected by the argument that a “deep pocket” is available to 
compensate plaintiff for her injuries.   
 
As in Rule 407, however, evidence of insurance may be admitted for another 
purpose, such as showing defendant’s control of a premises or vehicle.   
 
Article V.  Privileges 
 
Rule 501.  GENERAL RULE 
There are certain admissions and communications excluded from evidence on 
grounds of public policy.  Among these are confidential communications between:   

(1)  husband and wife; 
(2)  attorney and client; 
(3)  physician and patient; and 
(4)  priest and penitent. 

 
Comment:  Privileges exempt a witness from testifying about certain types of 
subject matter.  Maintaining candor and privacy in certain types of relationships 
(spouses, doctor-patient, attorney-client, etc.) or situations (among grand jurors, 
state secrets, self-incrimination, etc.) is deemed to be so important that the courts 
will forgo testimony concerning statements made in a privileged context.  The 
holder of the privilege may choose to waive it.  Testimonial privileges, because 
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contrary to the judicial power to compel production of evidence, are strictly 
construed.  (The wording of National Mock Trial Rule 501 differs slightly.) 
 
Article VI.  Witnesses 
 
Rule 601.  GENERAL RULE OF COMPETENCY  
Every person is competent to be a witness.  
 
Rule 602.  LACK OF PERSONAL KNOWLEDGE 
A witness may not testify to a matter unless the witness has personal knowledge of 
the matter.  Evidence to prove personal knowledge may, but need not, consist of 
the witness's own testimony.  This rule is subject to the provisions of Rule 703, 
related to opinion testimony by expert witnesses.    
 
Comment:  A witness must testify only on the basis of facts which the witness has 
seen, heard or otherwise perceived through his or her senses unless the witness is 
qualified as an expert witness.  (See also Rule 701.)  For example, a witness could 
testify from personal knowledge that she saw the defendant drink 12 bottles of beer 
at the party, but she would not be permitted to testify, “Everyone at the party knew 
Joey was drunk.”  Without laying a foundation to establish the basis for her 
knowledge about the thoughts of others, the witness has no first-hand knowledge 
about what all the other partygoers knew.  Laypersons may give testimony in the 
form of opinions if the matters on which the testimony is based are matters of 
common experience and if the witness has first-hand knowledge of such matters.  
For example, a witness is entitled to give an opinion as to whether or not the 
defendant was intoxicated based on the witness's experience observing intoxicated 
persons. 
 
In the mock trial context, this rule should be read in conjunction with Competition 
Rule 13a. 
 
Rule 607.  WHO MAY IMPEACH 
The credibility of a witness may be attacked by any party, including the party 
calling the witness. 
 
Comment:  If a mock trial problem includes an adverse witness who must be called 
in a party’s case-in-chief, that party could attack the witness’s credibility.  
Furthermore, that party could conduct the direct examination as a cross-
examination, if the court makes a finding that the witness is a hostile witness.   
 
Rule 608.  EVIDENCE OF CHARACTER AND CONDUCT OF WITNESS 
(a) Opinion and reputation evidence of character.  The credibility of a witness may 
be attacked or supported by evidence in the form of opinion or reputation, but 
subject to these limitations: (1) the evidence may refer only to character for 
truthfulness or untruthfulness, and (2) evidence of truthful character is admissible 
only after the character of the witness for truthfulness has been attacked by opinion 
or reputation evidence, or otherwise. 
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(b) Specific instances of conduct.  Specific instances of the conduct of a witness, for 
the purpose of attacking or supporting the witness' credibility, other than conviction 
of crime as provided in Rule 609, may not be proved by extrinsic evidence.  They 
may, however, in the discretion of the Court, if probative of truthfulness or 
untruthfulness, be asked on cross-examination of the witness (1) concerning the 
witness' character for truthfulness or untruthfulness, or (2) concerning the 
character for truthfulness or untruthfulness of another witness as to which 
character the witness being cross-examined has testified. 
 
Testimony, whether by an accused or by any other witness, does not operate as a 
waiver of the accused's or the witness' privilege against self-incrimination with 
respect to matters related only to credibility. 
 
Comment:  Rule 608 allows opinion or reputation evidence of a witness’s character 
for truthfulness or untruthfulness, with certain restrictions.  For example, if Ms. X 
observes an accident and testifies for plaintiff that the stoplight was red, the 
defense could offer testimony under 608(a)(1) from Ms. Y, her neighbor, that Ms. X 
is known to be a liar.  Rule 608(a)(2) would then allow the plaintiff to call Ms. Z, 
another neighbor, to testify as to Ms. X’s truthful character.   
 
Rule 608(b) is designed to avoid mini-trials on specific instances of a witness’s 
truthfulness or untruthfulness.  Thus, the details of a prior dispute between Ms. X 
and Ms. Y, in which Ms. X allegedly lied, are inadmissible “extrinsic” evidence.  
Similarly, if Mr. Q witnessed the accident, testified for plaintiff, and falsely claimed 
he was walking home from church at the time, defendant could not call the card 
dealer at the casino to testify that Mr. Q had actually been at the casino, not at 
church.  Such attacks on the credibility of nonparty witnesses are of marginal 
relevance and consume too much time.  Note, however, that on cross-examination 
of Mr. Q, the defense attorney could ask, “Isn’t it true that you were walking home 
from the casino?”    
  
Rule 609.  IMPEACHMENT BY EVIDENCE OF CONVICTION OF CRIME; TIME LIMITS 
(a) For the purpose of attacking the credibility of a witness in a criminal or civil 
case, evidence that the witness had been convicted of a crime shall be admitted if 
elicited from the witness or established by public record during examination of the 
witness but only if the crime (1) was punishable by death or imprisonment in 
excess of one year under the law under which the witness was convicted, and the 
court determines that the probative value of admitting the evidence outweighs the 
prejudice to the party against whom the evidence is offered, or (2) involved 
dishonesty or false statement, regardless of the punishment.   
 
 (b) Evidence of a conviction under this rule is not admissible if a period of more 
than 10 years has elapsed since the date of the conviction or of the release of the 
witness from the confinement imposed for that conviction, whichever is the later 
date, unless the court determines, in the interests of justice, that the probative 
value of the conviction supported by specific facts and circumstances substantially 
outweighs its prejudicial effect.  However, evidence of a conviction more than 10 
years old as calculated herein, is not admissible unless the proponent gives to the 
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adverse party sufficient advance written notice of intent to use such evidence to 
provide the adverse party with a fair opportunity to contest the use of such 
evidence. 
 
(c)  Effect of pardon, annulment, or certificate of rehabilitation -- Evidence of a 
conviction is not admissible if (1) the conviction has been the subject of a pardon or 
other equivalent procedure based on a finding of the rehabilitation of the person 
convicted of a subsequent crime which was punishable by death or imprisonment in 
excess of one year, or (2) the conviction has been the subject of a pardon, other 
equivalent procedure based on a finding of innocence. 
 
(d)  Juvenile adjudications -- Evidence of juvenile adjudications is generally not 
admissible under this rule.  The court may, however, in a criminal case allow 
evidence of a juvenile adjudication of a witness other than the accused if conviction 
of the offense would be admissible to attack the credibility of an adult and the court 
is satisfied that admission in evidence is necessary for a fair determination of the 
issue of guilt or innocence. 
 
 
Comment:  This rule governs the admissibility of prior convictions to attack a 
witness’s credibility.  Some convictions are considered relevant to whether the 
witness’s testimony is believable.  Felonies and all crimes of dishonesty are 
admissible, subject to the time limits in 609(b).  For felonies, the judge must 
balance the conviction’s probative value against its prejudicial effect.  But any crime 
involving “dishonesty or false statement” is admissible to attack credibility, even if 
it is a misdemeanor.  Crimes of dishonesty or false statement include perjury, 
criminal fraud, embezzlement, counterfeiting, forgery, and filing false tax returns.  
Most crimes of violence (murder, assault, etc.) and many nonviolent crimes (drug 
offenses, prostitution) do not fall into this category.  Courts disagree on whether 
theft, shoplifting, and the like are crimes of dishonesty.  For instance, one federal 
decision calls bank robbery “a crime of violent, not deceitful, taking,” and therefore 
not covered by 609(a)(2). 
 
Rule 609(b) reflects the view that the older a conviction is, the less probative value 
it has.  The ten year period usually begins running when the individual is released 
from prison.  The party seeking to attack the witness’s credibility must convince the 
judge that the relevance of the prior crime’s “specific facts and circumstances” 
substantially outweighs the conviction’s prejudicial effect.  The party must also 
provide advance written notice to the other side.   
  
Rule 610.  RELIGIOUS BELIEFS OR OPINIONS 
Evidence of the beliefs or opinions of a witness on matters of religion is not 
admissible for the purpose of showing that by reason of their nature the witness' 
credibility is impaired or enhanced. 
 
Comment:  This rule bars inquiry into the religious beliefs or opinions of a witness 
to show that the witness is (or is not) credible.  It is impermissible to elicit 
testimony that the witness is an atheist in order to argue that the witness is not 

Page 157



credible.  Similarly, it is impermissible to argue that if the nun, the minister, and 
the rabbi all claim the light was green, it must have been green because people in 
the religious life are more credible than others.   
 
Rule 611.  MODE AND ORDER OF INTERROGATION AND PRESENTATION 
(a) Control by Court -- The Court shall exercise reasonable control over questioning 
of witnesses and presenting evidence so as to (1) make the questioning and 
presentation effective for ascertaining the truth, (2) to avoid needless use of time, 
and (3) protect witnesses from harassment or undue embarrassment. 
 
(b) Scope of cross examination -- The scope of cross examination shall not be 
limited to the scope of the direct examination, but may inquire into any relevant 
facts or matters contained in the witness' statement, including all reasonable 
inferences that can be drawn \ 
 
from those facts and matters, and may inquire into any omissions from the witness 
statement that are otherwise material and admissible. 
 
(c) Leading questions -- Leading questions should not be used on direct 
examination of a witness (except as may be necessary to develop the witness' 
testimony).  Ordinarily, leading questions are permitted on cross-examination.  
When a party calls a hostile witness, an adverse party, or a witness identified with 
an adverse party, leading questions may be used. 
 
(d)  Redirect/Recross -- After cross examination, additional questions may be asked 
by the direct examining attorney, but questions must be limited to matters raised 
by the attorney on cross examination.  Likewise, additional questions may be asked 
by the cross examining attorney on recross, but such questions must be limited to 
matters raised on redirect examination and should avoid repetition.   
 
Comment: This rule gives the judge broad authority to control the manner in which 
testimony comes into evidence.  See the “General Comment – Objections and 
Proper Form of Questions” for guidance on this rule in a mock trial setting. 
 
Rule 612.  WRITING USED TO REFRESH MEMORY  
If a written statement is used to refresh the memory of a witness either while or 
before testifying, the Court shall determine that the adverse party is entitled to 
have the writing produced for inspection.  The adverse party may cross-examine 
the witness on the material and introduce into evidence those portions which relate 
to the testimony of the witness. 
 
Comment:  This basic rule of fairness ensures that if the examining attorney shows 
the witness a document to refresh the witness’s recollection, the other side is 
entitled to see the document and cross-examine the witness on it.  When the 
witness’s memory is refreshed with a document on direct examination, the 
proponent of the witness’s testimony cannot offer statements in the document for 
their truth.  The document is not received into evidence.  But the rule allows the 
adverse party to cross-examine the witness about the document and introduce 
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portions into evidence.  (Compare Rule 803(5), the hearsay exception dealing with 
past recollection recorded.) 
 
Rule 613.  PRIOR STATEMENTS OF WITNESSES 
In examining a witness concerning a prior statement made by the witness, whether 
written or not, the statement need not be shown nor its contents disclosed to the 
witness at that time, but on request the same shall be shown or disclosed to 
opposing counsel. 
 
Extrinsic evidence of a prior inconsistent statement by a witness is not admissible 
unless the witness is afforded an opportunity to explain or deny the same, and the 
opposite party is afforded an opportunity to interrogate.   
 
Comment:  This rule allows a cross-examining attorney to question a witness about 
the witness’s prior statement without showing the statement to the witness.  The 
cross-examiner must show the statement to opposing counsel on request.  Usually 
the cross-examiner seeks to attack the witness’s credibility by showing an 
inconsistency between the trial testimony and the prior statement.  If “extrinsic 
evidence” of the prior statement is relevant and admissible (e.g. another witness’s 
testimony that the first witness made the prior inconsistent statement), the first 
witness must be provided an opportunity to “explain or deny” the statement.  If the 
inconsistent statement concerns a “collateral matter,” the cross-examiner must 
take the witness’s answer; the cross-examiner may not introduce “extrinsic 
evidence” to discredit the witness.  (See comment to 608(b) for an example of 
extrinsic evidence on a collateral matter.) 
 
Article VII.  Opinions and Expert Testimony 
 
Rule 701.  OPINION TESTIMONY BY LAY WITNESS 
If the witness is not testifying as an expert, the witness' testimony in the form of 
opinions or inferences is limited to those opinions or inferences which are (a) 
rationally based on the perception of the witness and (b) helpful to a clear 
understanding of the witness' testimony or the determination of a fact in issue. 
 
Comment: As a general rule, the testimony of lay witnesses is restricted to a 
recitation of facts, and their opinions are not permitted.  However, there is no clear 
demarcation between fact and opinion in some instances.  Sometimes a fact sounds 
like an opinion and an opinion sounds like a fact.  For example, when a lay witness 
testifies to prior experience observing intoxicated persons, then testifies that the 
defendant was “drunk” at the time of the accident, is this a statement of fact or an 
opinion?  It is both.  Therefore, this rule of evidence does not prohibit per se 
opinions offered by lay witnesses but simply expresses a preference for factual 
testimony.  Lay witnesses are permitted to offer certain opinions concerning 
matters which are based on their own common experience, provided adequate 
foundation is laid.  For example, a witness is generally permitted to offer an opinion 
about the value of his home or about the average miles per gallon achieved by his 
car. 
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Rule 702.  TESTIMONY BY EXPERTS 
If scientific, technical, or other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or education, may testify in the 
form of an opinion or otherwise. 
 
Comment: No expert opinion is permitted to be introduced in evidence until it is 
shown that the expert possesses the requisite skill, knowledge, experience, or 
education to be qualified to offer the opinion.  Before any expert opinion is elicited 
from a witness, a foundation is laid by asking the expert witness questions that are 
intended to establish his or her expert qualifications.  Expert witnesses come from 
all trades and professions, and there is no qualitative distinction between an expert 
who is a journeyman carpenter with 25 years of practical experience and an 
aerospace engineer who has had 19 years of formal education.  Both are experts in 
their own areas of specialty.    
 
In addition to the requirement that a proper foundation be laid to establish the 
qualifications of the expert witness, an expert opinion still may not be admissible 
unless the judge rules that the subject matter of the opinion is beyond the common 
knowledge and experience of the jurors, that the opinion “will assist the trier of 
fact” to understand the evidence or determine a fact at issue, and that the opinion 
does not exceed the recognized limits of the science or art involved.  The trier of 
fact does not need the assistance of an expert to draw inferences and conclusions 
from facts that are of common knowledge and experience. 
 
The current mock trial rule reflects the law before the U.S. Supreme Court’s 
decision Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).  In 
response to Daubert, Federal Rule 702 was amended in 2000 to affirm the trial 
court’s role of gatekeeper and provide some general standards that the trial court 
must use to assess the reliability and helpfulness of the proffered expert testimony.  
The 2000 amendment added three factors to guide the judge’s decision:  An expert 
“may” offer an opinion “if (1) the testimony is based upon sufficient facts or data, 
(2) the testimony is the product of reliable principles and methods, and (3) the 
witness has applied the principles and methods reliably to the facts of the case.” 
 
Proponents of expert testimony should be prepared to demonstrate the reliability of 
scientific expert testimony, to the extent possible in a mock trial format.  Rejection 
of expert testimony is the exception, not the rule.  Vigorous cross-examination and 
presentation of contrary evidence are traditional and appropriate means of 
attacking shaky but admissible expert evidence.   
 
Rule 703.  BASES OF OPINION TESTIMONY BY EXPERTS  
The facts or data upon which an expert bases an opinion may be those perceived by 
or made known to the expert at or before the hearing.  If of a type reasonably 
relied upon by experts in the field in forming opinions or inferences, the facts or 
data need not be admissible in evidence. 
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Comment:  This rule simply clarifies that the underlying facts and data used by the 
expert witness to form an expert opinion need not be admissible as evidence.  If 
the expert customarily relies on such information, the information itself need not be 
admissible.  The key to admissibility is the customary reliance by the expert on the 
information, not its independent admissibility.  For example, to form an opinion 
concerning the weather on a certain date in March 2000, a meteorologist may rely 
on weather service maps which might be objectionable hearsay evidence if 
admitted at trial by themselves.  Yet the information may form the basis for the 
expert's opinion. 
 
Rule 704.  OPINION ON ULTIMATE ISSUE 
(a) Opinion or inference testimony otherwise admissible is not objectionable 
because it embraces an issue to be decided by the trier of fact. 
 
(b) In a criminal case, an expert witness shall not express an opinion as to the guilt 
or innocence of the accused. 
 
Comment: Rule 704(a) allows lay and expert witnesses to offer opinions on issues 
to be decided by the jury.  For example, in a medical malpractice case, an expert 
physician testifying for the plaintiff can opine that the treating physician’s conduct 
fell below professional standard of care.  However, witnesses cannot offer opinions 
on how the case should be decided, nor can they offer opinions on questions of law.  
Rule 704(b) specifically bars opinion testimony on the mental state of criminal 
defendants.   
 
Rule 705.  DISCLOSURE OF FACTS OR DATA UNDERLYING EXPERT OPINION 
The expert may testify in terms of opinion or inference and give reasons therefore 
without prior disclosure of the underlying facts or data, unless the Court requires 
otherwise.  The expert may in any event be required to disclose the underlying 
facts or data on cross-examination. 
 
Comment:  Because Rule 703 allows the expert to base her opinion on otherwise 
inadmissible facts (if of the type reasonably relied on by other experts in the field), 
Rule 705 allows the expert to offer an opinion without disclosing the underlying 
facts or data.  But the court has discretion to require disclosure on direct 
examination, and the opposing party can compel disclosure on cross-examination.   
  
Article VIII.  Hearsay 
 
General comment: Rule 801 defines a “hearsay” statement as (1) an out-of-court 
statement, (2) made by someone other than the witness who is testifying to the 
contents of the statement, and (3) which is offered to prove the truth of the 
matters asserted in the statement.  The easiest way to explain the rule is by 
example.  If a witness testifies that he heard a man say, “I am Alexander the 
Great,” the testimony concerning the statement would be hearsay if it was being 
offered to prove the truth of matters contained in the statement, i.e., that the 
person making the statement was in fact Alexander the Great.  On the other hand, 
if the statement was being offered in evidence to prove that the person making the 
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statement suffered from delusions, the statement would not be hearsay because it 
was not offered to prove the truth of matters contained in the statement. 
 
 
A key to understanding hearsay is to focus on the purpose for which an out-of-court 
statement is being offered.  The same statement can be hearsay or nonhearsay, 
depending on its purpose.  For instance, assume X observes a traffic accident.  Y 
comes to the scene a few minutes later.  X tells Y, “The light was red.”  Y’s 
testimony, “X said that the light was red” is hearsay, if offered to show the light 
was red.  Suppose, however, that the issue was (1) whether X was blind, or (2) 
whether the traffic light was functioning at all.  In those two situations, Y’s 
testimony, “X said the light was red” is not hearsay.  The statement is offered to 
show (1) that X could see, or (2) that the traffic light was working.  Therefore “the 
truth of the statement” (whether the light was indeed red) is not at issue, and the 
statement is not hearsay.   
 
Hearsay is inadmissible because it relies on the credibility of the person who made 
the statement, and that person is not on the witness stand.  Such evidence is 
deemed to be less credible and less reliable than evidence elicited through first-
hand testimony from the person who actually made the statement. 
 
Keep in mind that a nonparty witness’s own out-of-court statement can be hearsay, 
even when the witness testifies.  Thus, in the traffic light example above, if X 
testifies, “I told Y that the light was red,” the statement is hearsay if offered to 
show the light was red.  Of course, X can testify, “I was there and I saw that the 
light was red,” because X is testifying as to her own observations.  Furthermore, 
out-of-court statements by witnesses who are parties to the case (or “speaking 
agents” of parties) are normally admissible under the 801(d)(2) exceptions.   
 
Conduct can be a “statement” under the hearsay rule if it is intended to be an 
assertion.  For example, if a person is asked, “Did Joe kill the bartender?” and the 
person nods his head in an affirmative response to the question, the nod is an 
assertion, and it would be hearsay for a witness to testify that he saw the person 
nod his head in response to the question just as it would be hearsay for the witness 
to testify that he heard the person say, “Yes, Joe killed the bartender.” Another 
example of conduct as hearsay is when one person points at another person as a 
means of identifying that other person when asked, “Who killed the bartender?”  An 
example of conduct which is not hearsay is when a person shakes with fright when 
confronted by a police officer.  The involuntary shaking is not intended to be a 
statement. 
 
Unless the statement being testified to meets the definition of hearsay, the 
statement is not hearsay and is not inadmissible on that basis.  The rules of 
evidence also contain many exceptions to the rule that hearsay is inadmissible.  
The exceptions to the hearsay rule which apply in mock trial are set forth below.  
Attorneys in mock trial should learn the differences between statements which are 
inadmissible as hearsay, statements which are admissible because they are not 
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hearsay, and statements which are hearsay but which are nevertheless admissible 
because they are recognized exceptions to the hearsay rule. 
 
Rule 801.  DEFINITIONS  
The following definitions apply under this article: 
(a)  Statement -- A "statement" is an oral or written assertion or nonverbal conduct 
of a person, if it is intended by the person as an assertion. 
 
(b)  Declarant -- A "declarant" is a person who makes a statement. 
 
(c)  Hearsay. -- "Hearsay" is a statement, other than one made by the declarant 
while testifying at the trial or hearing, offered in evidence to prove the truth of the 
matter asserted. 
 
(d)  Statements which are not hearsay -- A statement is not hearsay if: 

(1) Prior statement by witness -- The declarant testifies at the trial or 
hearing and is subject to cross examination concerning the statement and 
the statement is:  

(A) inconsistent with the declarant's testimony, and was given under 
oath subject to the penalty of perjury at a trial, hearing, or other 
proceeding, or in a deposition, or  
(B) consistent with the declarant's testimony and is offered to rebut an 
express or implied charge against the declarant of recent fabrication or 
improper influence or motive, or  
(C) one of identification of a person made after perceiving the person; 
or 

 
(2) Admission by a party-opponent -- The statement is offered against a 
party and is:  

(A) the party's own statement in either an individual or a 
representative capacity, or  
(B) a statement of which the party has manifested an adoption or 
belief in its truth, or  
(C) a statement by a person authorized by the party to make a 
statement concerning the subject, or  
(D) a statement by the party's agent or servant concerning a matter 
within the scope of the agency or employment, made during the 
existence of the relationship, or  
(E) a statement by a co-conspirator of a party during the course and in 
furtherance of the conspiracy. 

 
Comment:  Technically all of the 801(d) statements are “nonhearsay,” as a matter 
of definition; they are not hearsay “exceptions” (see 803 and 804).  Conceptually, 
the 801(d) statements function much like hearsay exceptions.  Note also that the 
801(d)(2) statements must be offered “against a party,” not by a party on his own 
behalf.   
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Example, 801(d)(1)(A), (prior inconsistent statement under oath): In a declaration 
(sworn statement) given to the insurance investigator after an automobile accident, 
the driver said the light was green.  At trial, the driver testifies that the light was 
yellow.  Under this rule, the driver's prior statement is admissible. 
 
Example, 801(d)(1)(B),  (prior consistent statement offered to rebut a charge of 
recent fabrication): Three men are charged with theft.  One of them makes a deal 
with the prosecutor and pleads guilty to a minor offense in exchange for his 
testimony against the other two defendants.  During the trial, the defense attorneys 
for the other two men make allegations against the witness that the prosecution 
“bought his testimony.”  In this situation, the prosecution would be entitled to use 
the witness's prior consistent statement to prove that he did not change his story 
after making the plea bargain deal. 
 
Example, 801(d)(1)(C),  (prior statement of identification): Just after a bank 
robbery the police put the suspect in a lineup and ask a witness if she can identify 
the robber.  The witness identifies the suspect.  At trial, the witness's out-of-court 
statement identifying the suspect is admissible. 
  
Comment and example, 801(d)(2)(A),  (admission by a party-opponent): 
Admissions made out-of-court by a party to the lawsuit are admissible.  During a 
telephone conversation with the police, the defendant admitted being at the scene 
of a burglary.  The statement is admissible.  Similarly, the driver’s statement, “I 
didn’t see you in the crosswalk” is an admission in the pedestrian’s suit against the 
driver.    
 
Comment 801(d)(2)(B),  (adoptive admission):  This rule most commonly deals 
with situations where X (the party) is present when Y makes a statement.  If X 
agrees or acquiesces in Y’s statement, X may be deemed to have adopted Y’s 
statement.  In that situation, Y’s statement is admissible as an admission against X.   
 
Comment, 801(d)(2)(C),  (authorized statement):  Admissions made by a 
spokesperson are admissible.  Admissions by a lawyer on the client’s behalf can be 
admissible against the lawyer’s client. 
 
Comment and example, 801(d)(2)(D),  (statement by a speaking agent): Assume a 
gas station pump explodes while plaintiff is filling her car.  If the cashier tells 
injured plaintiff, “We’ve been meaning to get that pump fixed, but the corporate 
headquarters told stations across the country not to waste money on maintenance,” 
is that statement about the corporate policy admissible against the corporate 
defendant as an admission by a “speaking agent”?  On those facts, probably not, 
because broad corporate policies are not “a matter within the scope of [the 
cashier’s] agency or employment.”  
 
Comment, 801(d)(2)(E),  (statement by a co-conspirator):  Statements made by 
one co-conspirator are admissible against other co-conspirators, as long as the 
statement was made during the course of the conspiracy and in furtherance of it.  
The threshold question of the existence of the conspiracy is decided by the judge, 
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based on a preponderance of the evidence.  The judge may admit a statement 
provisionally, based on a representation that the prosecution will “connect it up” 
later by laying further foundation that a conspiracy existed. 
 
Rule 802.  HEARSAY RULE 
Hearsay is not admissible, except as provided by these rules. 
 
Rule 803.  HEARSAY EXCEPTIONS, AVAILABILITY OF DECLARANT IMMATERIAL  
The following are not excluded by the hearsay rule, even though the declarant is 
available as a witness:   
 
(1) Present sense impression -- A statement describing or explaining an event or 
condition made while the declarant was perceiving the event or condition, or 
immediately thereafter. 
 
(2) Excited utterance -- A statement relating to a startling event or condition made 
while the declarant was under the stress of excitement caused by the event or 
condition. 
 
(3)  Then existing mental, emotional, or physical conditions -- A statement of the 
declarant's then existing state of mind, emotion, sensation, or physical condition 
(such as intent, plan, motive, design, mental feeling, pain, and bodily health), but 
not including a statement of memory or belief to prove the fact remembered or 
believed unless it relates to the execution, revocation, identification, or terms of 
declarant's will. 
 
(4)  Statements for purposes of medical diagnosis or treatment  
 
(5)  Recorded Recollection -- A memorandum or record concerning a matter about 
which a witness once had knowledge but now has insufficient recollection to enable 
the witness to testify fully and accurately, shown to have been made or adopted by 
the witness when the matter was fresh in the witness' memory and to reflect that 
knowledge correctly.   
 
(6)  Records of regularly conducted activity.  A memorandum, report, record, or 
data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, 
made at or near the time by, or from information transmitted by, a person with 
knowledge, if kept in the course of a regularly conducted business activity, and if it 
was the regular practice of that business activity to make the memorandum, report, 
record, or data compilation, all as shown by the testimony of the custodian or other 
qualified witness, unless the source of information or the method or circumstances 
of preparation indicate lack of trustworthiness.  The term "business" as used in this 
paragraph includes business, institution, association, profession, occupation, and 
calling of every kind, whether or not conducted for profit. 
 
(18) Learned treatises -- To the extent called to the attention of an expert witness 
upon cross examination or relied upon by the expert witness in direct examination, 
statements contained in published treatises, periodicals, or pamphlets on a subject 
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of history, medicine, or other science or art, established as a reliable authority by 
the testimony or admission of the witness or by other expert testimony or by 
judicial notice.   

(21) Reputation as to character -- Reputation of a person's character among
associates or in the community.

(22) Judgment of previous conviction -- Evidence of a judgment finding a person
guilty of a crime punishable by death or imprisonment in excess of one year, to
prove any fact essential to sustain the judgment, but not including, when offered by
the government in a criminal prosecution for purposes other than impeachment,
judgments against persons other than the accused.

Comment and example, 803(1), (present sense impression): This exception is 
commonly called the “present sense impression” exception.  The rule presumes that 
a spontaneous statement, i.e. one made before the declarant has had a chance to 
think about the event he or she describes, reduces some of the risk of 
misrepresentation.  When the person who was just involved in a car accident says 
to a witness, “Why didn't I put on my seat belt?” the statement is undoubtedly a 
spontaneous utterance and is not objectionable as hearsay. 

Comment and example, 803(2), (excited utterance): This exception is called the 
“excited utterance” exception.  A victim's telephone call to the police describing how 
the defendant raped her and left her along the road several hours before the call 
would probably be admissible as an “excited utterance.”  The key to admissibility is 
whether the declarant was still under the influence of the event (i.e., emotionally 
charged from the effects of the event) at the time the statement was made.  The 
belief is that a statement made while the declarant is still under the influence of or 
affected by the event is more reliable and less likely to be fabricated than one made 
after the declarant has calmed down and taken the opportunity to think about the 
event. 

Comment and example, 803(3), (state of mind): Statements which describe the 
declarant's then-existing state of mind fall within this exception.  A statement of the 
declarant’s intent or plan also falls within this exception when offered to prove that 
the intent or plan was later carried out by the declarant.  However, the exception 
does not apply to statements that describe past states of mind.  A witness will be 
permitted to testify that the victim of a spousal assault told her, “I fear my 
husband” because it was a statement of the victim's state of mind at the time the 
statement was made.  On the other hand, the witness will not be allowed to testify 
that the victim told her a week before the assault, “My husband threatened me and 
I thought he was going to hurt me” because that is a statement concerning a state 
of mind which existed in the past when the threat was made.  In other words, the 
“state of mind” exception to the hearsay rule does not apply to statements of 
memory or belief about past actions or events.  But the state of mind exception 
does apply to statements concerning the present status of a person's health or 
physical condition.  In a prosecution for murder by poison, the victim’s statement, 
“My stomach hurts a lot” would be admissible. 
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Comment and example, 803(4), (medical diagnosis): A doctor will be permitted to 
testify that his patient complained of a sore knee during an office visit.  One issue 
that arises frequently is whether the patient’s description of the cause of the injury 
is admissible through the testimony of the physician or thorough the physician’s 
chart note.  Under this exception, a patient’s statement that he was struck by a car 
might be admissible, but probably not his statement, “The other guy hit me when 
he ran the red light.”   
 
Comment and example, 803(5), (past recollection recorded):  A witness may make 
notes or a record of an observation, but then have forgotten it when called to 
testify months or years later.  Rule 803(5) allows the witness’s statements of 
“recorded recollection” to be admitted for their truth, if the proponent lays proper 
foundation.  A typical line of foundation questions will establish (1) that the witness 
once had personal knowledge of the event; (2) the witness has forgotten the event 
to some extent; (3) the witness previously made an accurate record of the event; 
and (4) the event was fresh in the witness’s memory when the witness made the 
record.  In many situations, the past recollection recorded exception is similar to 
the business records exception (803(6)).  But the past recollection recorded 
exception normally requires the maker of the actual record to testify, whereas the 
business record exception simply requires a “qualified witness” with knowledge of 
the enterprise’s general practices. 
 
The past recollection recorded hearsay exception is sometimes confused with the 
practice of refreshing a witness’s “present recollection” under Rule 612.  Rule 612 
applies when a document, object, or picture will trigger a memory that had been 
forgotten; the item itself is an aid to memory and is not received into evidence.  
The witness testifies from her “refreshed recollection.”  In contrast, Rule 803(5) 
applies when the witness cannot trigger a memory of the event, but did “record” 
the event when it occurred. 
 
Comment and example, 803(6), (business records): Most records kept in the 
ordinary course of business are hearsay if offered to prove that their contents are 
true.  For instance, entries in a bank’s loan register would be hearsay if offered to 
show the loan was not repaid on time.  Records of any “regularly conducted 
activity” fall within this hearsay exception if proper foundation is laid.  A typical line 
of foundation questions will establish that the record (1) was made at or near the 
time of the event; (2) was made by a person with knowledge; (3) was kept in the 
regular course of business; (4) was made as a part of the business’s regular 
practice.  Note that the opposing party may be able to challenge admissibility of the 
business record on the grounds of “lack of trustworthiness.”   
 
Comment and example, 803(18), (learned treatises): Statements in a treatise or 
other scholarly publication are admissible for their truth, if the proponent lays 
foundation that the publication is a reliable authority in the field.  For instance, in a 
medical malpractice case, either side’s expert may read portions of a standard 
textbook in the field to establish that the treating doctor did (or did not) meet the 
applicable standard of care. 
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Comment and example, 803(21), (reputation in the community):  Statements 
concerning a person's reputation in the community are not objectionable hearsay, 
so long as the statements do not exceed the scope of permissible character 
testimony and are elicited in the manner prescribed by Rule 405. 

Comment and example, 803(22), (prior judgments):  This rule allows admission of 
prior felony convictions in certain situations, even though the prior conviction would 
technically be hearsay.  For instance, if D is convicted of murder, then Victim’s 
family brings a wrongful death civil suit on the same set of facts, D’s conviction is 
admissible for its truth, i.e. to show that D did indeed kill Victim.  Victim’s family 
does not need to re-litigate the issue of whether D really did it.   

Rule 804.  HEARSAY EXCEPTIONS; DECLARANT UNAVAILABLE 
(a) Definition of unavailability.  "Unavailability as a witness" includes situations in
which the declarant:

(1) Is exempted by ruling of the court on the ground of privilege from
testifying concerning the subject matter of the declarant's statement; or

(2) Persists in refusing to testify concerning the subject matter of the
declarant's statement despite an order of the court to do so; or

(3) Testifies to a lack of memory of the subject matter of the declarant's
statement; or

(4) Is unable to be present or to testify at the hearing because of death or
then existing physical or mental illness or infirmity; or

(5) Is absent from the hearing and the proponent of a statement has been
unable to procure the declarant's attendance (or in the case of a hearsay
exception under subdivision (b) (2), (3), or (4), the declarant's attendance or
testimony) by process or other reasonable means.

A declarant is not unavailable as a witness if exemption, refusal, claim of lack of 
memory, inability, or absence is due to the procurement or wrongdoing of the 
proponent of a statement for the purpose of preventing the witness from attending 
or testifying. 

(b) Hearsay exceptions.  The following are not excluded by the hearsay rule if the
declarant is unavailable as a witness:

(1) Former testimony.  Testimony given as a witness at another hearing of
the same or a different proceeding, or in a deposition taken in compliance
with law in the course of the same or another proceeding, if the party against
whom the testimony is now offered, or in a civil action or proceeding, a
predecessor in interest, had an opportunity and similar motive to develop the
testimony by direct, cross, or redirect examination.
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(2) Statement under belief of impending death.  In a prosecution for 
homicide or in a civil action or proceeding, a statement made by a declarant, 
while believing that the declarant's death was imminent, and concerning the 
cause or circumstances of what the declarant believed to be impending 
death. 
 
(3) Statement against interest.  A statement which was at the time of its 
making so far contrary to the declarant's pecuniary or proprietary interest, or 
so far tended to subject the declarant to civil or criminal liability, or to render 
invalid a claim by the declarant against another, that a reasonable person in 
the declarant's position would not have made the statement unless believing 
it to be true.  A statement tending to expose the declarant to criminal liability 
and offered to exculpate the accused is not admissible unless corroborating 
circumstances clearly indicate the trustworthiness of the statement. 
 
(4) Statement of personal or family history.  (A) A statement concerning the 
declarant's own birth, adoption, marriage, divorce, legitimacy, relationship by 
blood, adoption, or marriage, ancestry, or other similar fact of personal or 
family history, even though declarant had no means of acquiring personal 
knowledge of the matter stated; (B) a statement concerning the foregoing 
matters, and death also, of another person, if the declarant was related to 
the other by blood, adoption, or marriage or was so intimately associated 
with the other's family as to be likely to have accurate information 
concerning the  matter declared. 
 
(6) Forfeiture by wrongdoing.  A statement offered against a party that has 
engaged or acquiesced in wrongdoing that was intended to, and did, procure 
the unavailability of the declarant as a witness. 

 
Comment:  All the hearsay exceptions under Rule 803 apply whether or not the 
declarant is “available” to testify in person.  But another group of hearsay 
exceptions set forth under Rule 804 require that the declarant must be 
“unavailable” before the hearsay statement is admitted.  Rule 804(a) defines 
situations in which a declarant is considered “unavailable.”  Physical unavailability 
such as death or absence from the jurisdiction is not required.  The unavailability 
requirement is also satisfied if the witness invokes a privilege, or refuses to testify 
in contempt of court.    
 
Comment, 804(b)(1).   Rule 804(b)(1) creates a hearsay exception for an 
unavailable person’s prior sworn statements.   
 
Comment, 804(b)(2).   Rule 804(b)(2) is the “dying declaration” hearsay exception.  
It creates a hearsay exception when the victim of a homicide says, “D shot me,” 
before victim expires. 
 
Comment, 804(b)(3).  This rule sets forth the “declaration against interest” hearsay 
exception.  It rests on the notion that a person is unlikely to make a statement that 
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would get the person in trouble, unless the statement is true.  The last sentence of 
the rule places a “corroboration” requirement on statements by an unavailable 
declarant that are offered to prove the innocence of a criminal defendant.  For 
instance, if D is charged with murder, and D’s brother Q is dying of cancer, Q might 
make a false deathbed “confession” to exonerate D.  If D wants to admit Q’s 
“confession” into evidence through a nurse who heard it, the corroboration 
requirement would have to be met.    
 
Comment, 804(b)(4).  Since one typically does not truly have “personal knowledge” 
of his or her birth, parents’ marriage, ages of older siblings, etc., this rule creates a 
hearsay exception to allow witnesses to testify facts of family history.   
 
Comment, 804(b)(6).  The “forfeiture by wrongdoing” exception would include 
situations where a witness by a criminal case is unavailable because the defendant 
made arrangements for the witness to “sleep with the fishes.”  Because defendant’s 
wrongdoing brought about the witness’s unavailability, hearsay testimony from 
other witnesses about the unavailable witness’s statements are admissible against 
the defendant.   
 
Rule 805.  HEARSAY WITHIN HEARSAY 
Hearsay included within hearsay is not excluded under the hearsay rule if each part 
of the combined statement conforms with an exception to the hearsay rule provided 
in these rules. 
 
Comment:  This rule governs so-called double hearsay and multiple hearsay 
situations.  These situations pose challenging analytical problems.  Generally the 
proponent must show that every link in the chain of statements is admissible.  
Arguments for admissibility may include the fact that one or more of the 
statements is not offered for its truth, or comes in under a hearsay exception, or is 
defined as non- hearsay, etc.   
 
ARTICLE XI – Miscellaneous Rules 
 
Rule 1103.  TITLE 
These rules may be known and cited as the Washington Mock Trial Rules of 
Evidence 
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INTRODUCTION 

Self-defense, and the need to stand and fight, has long been associated with the 
American West and its wide, empty spaces.  Help from the authorities was seldom just around 
the corner and individuals were expected to protect themselves and provide for their own 
security.  Because the law was not available when the need arose, there was a natural 
reluctance to second guess in a well-lit, peaceful courtroom a decision made in the darkness 
and the heat. 

This reluctance is not unlimited, because we all recognize that someone may commit a 
crime for other reasons, then suddenly discover a concern for safety when faced with the 
consequences.  In this year’s case, as in many similar incidents, only two people were present 
for the entire event.  One of them cannot speak and reasonable people would suspect the 
motives of the one who can.  

As Detective Neffbetter declares in another context, this case is not a “who-done-it.”  It 
is a “what-happened-and-why.”  Do not expect definite answers to those questions or 
consistent testimony between witnesses.  The scenarios presented are based on several real 
cases, where things are seldom clearly perceived or neatly described.    

Alki City’s spaces have filled up over the years, with people from all over the country 
drawn to its new life and prosperity. The distances between neighbors have narrowed.  But 
when a shot rings out and a body falls, the issues are still the same.  Was the violence driven 
primarily by fear or anger, adrenaline or cold calculation? Who started it?  Did the defendant 
act based upon actual or perceived danger, or would it have been clear to any reasonable 
person that this level of force was unnecessary?  Easy come, easy go, will you let me go? 

That last question was a song reference, one of many scattered throughout this year’s 
case.  Music, or more accurately the ability to tolerate someone else’s taste in music, plays a 
large role in the events that lead us to this year’s trial.  Songs are often stories, so telling this 
story with the aid of the poetic words of others helped me through my first attempt at 
preparing a mock trial case.  I hope you find the result interesting and challenging. 

The author would like to thank Brent Gaither for his assistance, especially with this 
year’s cover art.  Good luck! 

Robert Lewis, October, 2017 
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CASE WITNESSES: 

Plaintiff's Witnesses 

Detective Pat Neffbetter, Alki City Police Department 

Andromeda Liberty McGee, owner of the Last Out Back 

Frankie Baker, friend of John Umber  

Kris Craig-Bentley, acoustics expert 

Defendant's Witnesses 

Dylan Zimmerman, manager of the Mairyland Park Apartments 

Billie (Joe)(Jean) Festes, blood spatter analyst 

Lee Sheldon, defendant's roommate 

Greyson Dula, defendant 

TRIAL EXHIBITS: 

Exhibit 1 - Area Diagram 

Exhibit 2 - Parking Lot Diagram 

Exhibit 3 - Table of Sound Level Readings 

Exhibit 4 - 911 Call Transcripts 

Exhibit 5 - Photograph of Blood Splatter 

STIPULATIONS: 

All statements of the witnesses were given under oath and certified as being true and accurate to the 
best of that witness’ knowledge and memory. 

The bullet fired from Greyson Dula’s pistol entered John Umber’s body to the left of his sternum, just 
below the ninth rib.  The trajectory of the bullet was down and slightly to the left.  The bullet passed 
completely through Umber’s torso and exited his body approximately 4 inches below the entrance 
wound.    

Page 4



John Umber sustained shattered ribs, a damaged left kidney and stomach and severed major arteries as 
a result of the single gunshot wound to his abdomen.  Due to massive blood loss, he also suffered 
permanent damage to his brain, which has affected his ability to speak.  At the time of trial, he has been 
placed in a medically induced coma and he is not available to testify.  

The transcripts of the 911 calls contained in Exhibit 4 are accurate and may be admitted without further 
foundation.  

Except for the defense motion to exclude testimony from Kris Craig-Bentley concerning misophonia, the 
expert testimony of Bentley and of Billie Festas has been determined to be relevant to the issues in this 
case. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PINE 

STATE OF WASHINGTON,  ) 
) 

Plaintiff, ) NO. 17-1-867530-9 
) 

vs. ) INFORMATION 
) 

GREYSON DULA, ) 
) 

Defendant. ) 

COMES NOW the Prosecuting Attorney for Pine County, Washington, 
and does by this inform the Court that the above-named defendant is guilty of the 
crime(s) committed as follows, to wit: 

COUNT 1 – ASSAULT IN THE FIRST DEGREE 

That GREYSON DULA, in the County of Pine, State of Washington, on 
or about August 25, 2017, with the intent to inflict great bodily harm, did either 
(A) assault John Umber with a firearm or deadly weapon; and/or (B) assault John
Umber and inflict upon him great bodily harm, a violation of RCW 9A.36.011.

COUNT 2 – ASSAULT IN THE SECOND DEGREE 

As an alternative to the crime charged in Count 1, that GREYSON DULA, 
in the County of Pine, State of Washington, on or about August 25, 2017, did 
assault John Umber with a deadly weapon, to wit: a firearm, a violation of RCW 
9A.36.021. 

DATED OCTOBER 20, 2017. 

DICK CLARKE 
Prosecuting Attorney for Pine County 

BY   /s/ C. Kaysum______________ 
  Casee Kaysum, 
  Deputy Prosecuting Attorney 
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Standard Jury Instructions: 

Burden of proof: The defendant has entered a plea of not guilty. That plea puts in issue every element 
of the crimes charged. The State is the plaintiff and has the burden of proving each element of a 
charged crime beyond a reasonable doubt. The defendant has no burden of proving that a reasonable 
doubt exists. 

Presumption of innocence: A defendant is presumed innocent. This presumption continues 
throughout the entire trial unless during your deliberations you find it has been overcome by the 
evidence beyond a reasonable doubt. 

Proof beyond a reasonable doubt: A reasonable doubt is one for which a reason exists and may 
arise from the evidence or lack of evidence. It is such a doubt as would exist in the mind of a 
reasonable person after fully, fairly, and carefully considering all of the evidence or lack of evidence. 

Unanimity requirement: All twelve of you must agree in order to reach a verdict. 

Direct and circumstantial: Evidence may be either direct or circumstantial. Both types are valuable 
and entitled to be given significant weight. Direct evidence refers to something stated by a witness who 
has directly seen or otherwise perceived something that is at issue in the case. Circumstantial evidence 
refers to evidence from which, based on your common sense and experience, you may reasonably 
infer something that is at issue in the case. 
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Special Jury Instructions for State v Greyson Dula 

 

Instruction No. 1 

 You are the sole judges of the credibility of each witness and the value or weight 
to be given to his or her testimony. In considering a witness's testimony, you may 
consider these things: the opportunity of the witness to know the things he or she 
testifies about; the ability of the witness to observe accurately; the quality of a witness's 
memory; the manner of the witness while testifying; any personal interest that the 
witness might have in the case; any bias or prejudice shown by the witness; and the 
reasonableness of the witness's statements, considering all of the other evidence. 

 

Instruction No. 2 

 To convict the defendant of the crime of assault in the first degree, each of the 
following elements of the crime must be proved beyond a reasonable doubt: 
 
 (1) That on or about August 25, 2017, the defendant assaulted John Umber; 
 
 (2) That the assault was either (a) committed with a firearm or (b) in a manner that 
resulted in the infliction of great bodily harm; 
 
 (3) That the defendant acted with intent to inflict great bodily harm; and 
 
 (4) That this act occurred in the State of Washington. 
 
 If you find from the evidence that each of these elements has been proved beyond 
a reasonable doubt, then it will be your duty to return a verdict of guilty.  On the other 
hand, if after weighing all the evidence you have a reasonable doubt as to any one of 
these elements, then it will be your duty to return a verdict of not guilty. 
 

Instruction No. 3 

 In the alternative, to convict the defendant of the crime of assault in the second 
degree, each of the following elements of the crime must be proved beyond a reasonable 
doubt: 
 
 (1) That on or about August 25, 2017, the defendant assaulted John Umber; 
 
 (2)  That the assault was committed with any deadly weapon, including a firearm; 
and  
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 (3) That this act occurred in the State of Washington. 
 
 If you find from the evidence that each of these elements has been proved beyond 
a reasonable doubt, then it will be your duty to return a verdict of guilty.  On the other 
hand, if after weighing all the evidence you have a reasonable doubt as to any one of 
these elements, then it will be your duty to return a verdict of not guilty. 
 

Instruction No. 4 

 An assault is an intentional touching, striking or shooting of another person, with 
unlawful force, that is harmful or offensive. 

 

Instruction No. 5 

 A person acts with intent or intentionally when acting with the objective or 
purpose to accomplish a result that constitutes a crime. 

 

Instruction No. 6 

 Great bodily harm means bodily injury that creates a probability of death, or that 
causes significant serious permanent disfigurement, or that causes a significant 
permanent loss or impairment of the function of any bodily part or organ. 

 

Instruction No. 7 

 It is a defense to a charge of assault that the force used was lawful as defined in 
this instruction. 
 
 The use of force upon the person of another is lawful when used by a person who 
reasonably believes that he or she is about to be injured and when the force is not more 
than is necessary. 
 
 The person using the force may employ such force and means as a reasonably 
prudent person would use under the same or similar conditions as they appeared to the 
person, taking into consideration all of the facts and circumstances known to the person 
at the time of and prior to the incident. 
 
 The State has the burden of proving beyond a reasonable doubt that the force 
used by the defendant was not lawful. If you find that the State has not proved the 
absence of this defense, it will be your duty to return a verdict of not guilty. 

Page 15



Instruction No. 8 

 A person is entitled to act on appearances in defending himself or herself, if he or 
she believes in good faith and on reasonable grounds that he or she is in actual danger 
of injury, although it afterwards might develop that the person was mistaken as to the 
extent of the danger. Actual danger is not necessary for the use of force to be lawful. 

 

Instruction No. 9 

 Necessary means that, under the circumstances as they reasonably appeared to 
the person at the time, (1) no reasonably effective alternative to the use of force appeared 
to exist and (2) the amount of force used was reasonable to effect the lawful purpose 
intended. 

 

Instruction No. 10 

 It is lawful for a person who is in a place where that person has a right to be and 
who has reasonable grounds for believing that he or she is being attacked to stand his or 
her ground and defend against such attack by the use of lawful force. 
 
 Notwithstanding the requirement that lawful force be “not more than is 
necessary,” the law does not impose a duty to retreat.  Retreat should not be considered 
by you as a “reasonably effective alternative.” 

 

Instruction No. 11 

 No person may, by any intentional act reasonably likely to provoke a belligerent 
response, create a necessity for acting in self-defense and thereupon use force upon 
another person. Therefore, if you find beyond a reasonable doubt that the defendant was 
the aggressor, and that defendant's acts and conduct provoked or commenced the fight, 
then self-defense is not available as a defense. 
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STATEMENT OF PAT NEFFBETTER 1 

 Let's start with the basics.  For the past twelve years, I have been employed as an officer with 2 
the Alki City Police Department.  This has been my longest stint with any law enforcement agency, 3 
although it's certainly not my first assignment.  In addition to my high school education, I earned a 4 
Bachelor of Arts in Criminal Justice from California State University (Chico).  While still in college, I 5 
interned with the Butte County Sheriff's office and after I completed my degree I worked for that office 6 
for five years as a road deputy.  It was steady, routine work, but I wanted to join a larger city's police 7 
agency, with a chance for varied assignments and advancement.  This position may offer those 8 
opportunities down the road, but the initial adjustment was difficult.     9 

 My college degree wasn't deemed "adequate," so I was required to take the entire Washington 10 
basic academy, even though most of the courses were repetitious and boring.  After completing this 11 
training, I was placed on interim officer status for two years.  This meant more work as a patrol deputy, 12 
riding along with a senior officer who was usually not familiar with modern policing techniques.  But my 13 
superiors wanted to make sure that I knew the Washington Way, so I suffered their provincial thinking 14 
as best I could.   15 

 Since the first couple of years, the assignments have been varied and some advancement has 16 
been available.  I started as a patrol officer in the Old Highway 990 district, one of the meaner streets in 17 
the city.  Next there was traffic enforcement, and then I was transferred to the property crimes research 18 
unit -- a LOT of cases that were basically served to you cold.  Finally, the chance I had been waiting for 19 
opened-- major crimes, investigating homicides, serious assaults, kidnappings, robberies and the like.  I 20 
have been a detective in this unit for three years and I had hoped to stay put and eventually make 21 
detective sergeant.  Unfortunately, I've been told that the department has now decided to enforce a 22 
mandatory rotation between units, so I'll be moving to the domestic violence unit next month.  It has 23 
nothing to do with my performance in major crimes, no matter what you may have heard. 24 

 My training included crime scene management and evidence preservation and I have 25 
supplemented that initial training with additional classes and with practical experience.   You would 26 
think that this experience would count for something in making assignments, but rules are apparently 27 
rules.  I even learn from my mistakes.  Early on, I mislabeled a couple of bags of clothing gathered at a 28 
crime scene and they were lost by the evidence unit until after the accused's first trial, which resulted in 29 
a mistrial.  I was reprimanded and took the opportunity to attend additional required training during my 30 
one month suspension.  I'm a better officer as a result and the problem hasn't recurred.  31 

 On August 25, I was assigned as a co-lead detective on what was originally thought to be a 32 
homicide.  By the time major crimes arrived, however, it was discovered that the shooting victim, later 33 
identified as John Umber, was still alive.  Emergency medical personnel were attempting to stabilize him 34 
in the parking lot of the Mairyland Park Apartments, where the shooting occurred.   Of course, their 35 
presence was absolutely appropriate, but from crime scene management standpoint it can cause 36 
problems.   The presence of untrained individuals tromping around the crime scene has the potential to 37 
destroy or alter evidence. Items are inevitably moved, including the victim and his clothing.  38 
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 The scene my partner and I encountered that night had blood, a lot of blood, spattered and 1 
scattered in every direction.  The main source of this blood appeared to be Umber.   There was a puddle 2 
of blood on the pavement around him and pools, drops and stain trails radiated out in every direction.  3 
Fortunately, one of the officers who arrived early was able to obtain a couple of pictures of Umber's 4 
location and position on the ground, although it is impossible to know whether he was lying that way 5 
when the ambulance arrived.  That vehicle drove right through the crime scene and pulled up directly 6 
across from some of the blood.  I could see that Umber was still dripping blood on the ground as they 7 
wheeled him to the ambulance. 8 

 My partner went with the ambulance, to recover Umber's clothing, take pictures of his injuries 9 
and obtain a blood sample for a toxicology screening.  She would also have taken the victim's statement 10 
that night but he was unconscious when we arrived and was placed in a medically induced coma shortly 11 
after arriving at the hospital.  I understand that his blood loss was so severe that he suffered permanent 12 
brain damage.  When I tried to speak to him two months after the incident, his eyes were open but he 13 
was unable to communicate in any way.  He was just a vacant stare without a single point of view. 14 

 As senior detective at the scene -- at least until my sergeant arrived about an hour later -- I took 15 
control of the scene, assigning other officers to move people to the sides of the parking lot and 16 
surrounding most of its interior with yellow crime scene tape.  A checkpoint was established at one end 17 
of this perimeter and from that point no one was allowed to enter or leave the area without logging in 18 
and out.  Accompanied by the unit's photographer, I canvassed the area, starting with the end nearest 19 
to the vehicle associated with Umber, a black Chrysler.  Records indicated that John Umber was the 20 
registered and legal owner of this vehicle.    21 

 A patrol officer had reached into the vehicle and turned the lights off.  I don't know whether the 22 
driver's door was open when that officer approached, but it was closed when I first contacted the car.  It 23 
wasn't necessary to open the door, because the driver's window was shattered and the pieces were 24 
scattered through the entire interior of the car.  The keys were still in the ignition and I removed them 25 
and secured the vehicle with evidence tape.  I noted and photographed blood that had dripped down 26 
from the top corner of the window frame onto the rest of the door. The car was towed to a secure 27 
police parking garage.  28 

 Next, the photographer and I moved from the car towards the apartment complex.  The length 29 
and width of the perimeter was measured and several reference points were established.  As an item of 30 
possible evidentiary value was discovered, it was marked and described, identified by letter and 31 
measured from a reference point.  It was dark, so we used flashlights for the first few minutes.  32 
Eventually, logistics arrived and set up powerful light stands around the perimeter.  That really helped -- 33 
after the lights went up, I noted several blood droppings that I had walked right over when I used a 34 
flashlight.  So the photographer and I retraced our steps and made a renewed canvas for additional 35 
traces of evidence.  36 

 I recovered several items of evidence and bagged these items for later examination and testing.  37 
The location of these items in the parking lot is depicted in Exhibit 2.  Item A was an open phone which 38 
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was powered up and operational when it was recovered.  Item A was located near the front end of 1 
Umber's car (the car was backed into the parking space).   Item B was a neck chain that Frankie Baker 2 
later identified as belonging to John Umber.  This chain was lying next to the largest blood pool, where 3 
Umber was located when the ambulance arrived.  Item B was located 8.75 feet from Item A.  Finally, 4 
Item C was a Speer Gold Dot shell casing.  Item C was located 20.5 feet from item B.  Because of the 5 
manner in which spent shell casings are ejected from a Glock 19 pistol, this item would normally drop 6 
within a two-foot radius of the location of a stationary shooter.   7 

 In addition to these items, I have marked the location of one additional point of significance on 8 
Exhibit 2.  Point D was the location of a small blood pool in the parking area.  This accumulation was the 9 
blood pool that was the closest to the apartment building door.  Based on the statements of witnesses, 10 
including the defendant, this pool would mark the area where Greyson Dula was standing when he 11 
turned to face Umber.  This blood presumably dripped from the defendant's hand as he stood and shot 12 
the victim.  Point D is located 7.5 feet from Item C, the spent shell casing. 13 

 By the way, Point X is one of the reference points I mentioned earlier. To provide some 14 
perspective on the location, I have noted two distances on the Exhibit.  The driver's side door of the 15 
Chrysler is 30.4 feet from Reference Point X, which I chose because it was close to the center of most of 16 
the significant evidence and blood found at the scene.  The distance between Reference Point X and the 17 
front door of the apartment building is 108.1 feet. 18 

 The photographer and I also noted the general locations of what I considered to be significant 19 
blood markings and the photographer tried his best to obtain clear images of many of them.  Frankly, 20 
there were too many little stains and drops to make a complete catalog of all of them.  I did not attempt 21 
to take samples for testing or DNA analysis at any location.  With regard to the blood, this case was not a 22 
who-done-it; it was pretty obvious that Umber was the source. 23 

 Multiple other items of physical evidence were recovered from the parking lot and bagged.  It 24 
was mostly debris -- cigarette butts, wrappers, old tissues.  None of it was ultimately relevant to the 25 
case.  One thing I did not find was a knife in any nearby planting strip.  There was an old pocket knife in 26 
the gutter up by the apartment building, but that was a long way from the heart of the crime scene.  27 
Although it was on the edge of the perimeter, I didn't note the location or even pick it up.  It clearly 28 
didn't have anything to do with this incident. 29 

 Meanwhile, multiple officers and detectives had arrived on the scene and were interviewing any 30 
tenants who came forward with information.  Some of them went door to door, making sure that we 31 
were not missing anyone who saw or heard anything.  Although multiple neighbors had been awakened 32 
by the gunshot, not a single person in the apartments had been disturbed by any music and only five 33 
people had heard any rhythmic sounds before the shot.   34 

 My sergeant arrived and eventually took over the crime scene investigation.  She instructed me 35 
to assign my management and canvassing efforts to another officer.  That portion of the investigation 36 
was almost complete anyway.  I was told to take the defendant, who was detained by two officers in 37 
Apartment 2B, to the precinct for processing and interrogation.  A weird thing happened as I entered 38 
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the apartment and passed Dula's bedroom, I could hear my sergeant's voice, clear as if she were 1 
standing right next to me.  She was talking to the tow truck driver over by Umber's car, giving 2 
instructions on where to take the vehicle.  She must have stopped talking shortly after that, because by 3 
the time I arrived in the front room of the apartment her voice was gone.  4 

 Policy requires two detectives to be present when a suspect is questioned, so I did not speak to 5 
Dula at the apartment or in transit, other than to give directions necessary for a safe transport (like 6 
watch your head).  During the 15 minute ride to the station, Greyson Dula acted pretty much the way 7 
the defendant acted at his house -- quiet, cold, I would say indifferent to what had happened, not 8 
showing a lot of emotion.  At one point, Dula announced "I did what I had to do to protect myself."  I 9 
didn't say anything, just shook my head.  A couple minutes later, during a routine check of the back seat, 10 
our eyes met in the rearview mirror.  When Dula seemed sure that I was looking, the lower lip started 11 
trembling and the defendant asked in a shaky voice "Is the guy really hurt? Is he going to be okay?"  12 
Then, conveniently, the tears started to fall. At the station, another detective was assigned to assist me 13 
with the interrogation, but Dula decided to remain silent and asked for an attorney. So I was done for 14 
the night.  15 

 My involvement with the case has been sporadic since then.  I assisted Kris Craig-Bentley with 16 
the sound level tests at the apartment building.  Umber's car was retrieved from the storage yard and 17 
parked in the same space and position as the evening in question.  The Chrysler had been sealed and a 18 
sheet of plastic had been used to cover the broken window after processing.  There had been no 19 
changes to the stereo system from the date of the incident to the date of the test.  We used the same 20 
music CD that was playing in Umber's vehicle and I set the volume to the level that had been 21 
documented when the car was seized.  I asked Lee Sheldon if we could take readings in Dula's bedroom 22 
with the front window open, but Sheldon refused to let us in without a warrant.  The sound expert 23 
didn't want to wait for a warrant, so Craig-Bentley took the readings from several areas directly below 24 
the apartment.   25 

 The sound expert asked me to play the music at the last known level and at maximum volume, 26 
first with the driver's window completely closed by plastic and then with the plastic removed.  We took 27 
measurements at three different locations about 20 feet apart.  So I had to play the three songs on the 28 
CD 12 times.  Let me tell you, it was excruciating.  I'm a country fan myself, but that combo played 29 
repeatedly would cause anybody to lash out.  30 

 Using my notes and the photographer's pictures, I created the overall scene diagram marked as 31 
Exhibit 1.  The drawing is free hand and not to scale.  The puffy, cloud-like figures on the diagram are 32 
plantings in the landscaping strips next to the apartment parking lots.  These are mostly low shrubs, no 33 
more than 2 or 3 feet in height.  They are spaced irregularly, from 2 to 10 feet.  I do not know whether 34 
the shrubs would block any portion of the crime scene from the street because I did not go stand out in 35 
the street. 36 

 I also created the parking area diagram marked as Exhibit 2.  Portions of the diagram were 37 
created with the department's computer, but I drew in some of the details when I could not make the 38 
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program I was using create an accurate image.   The resulting diagram is the best of both worlds.   1 
Finally, I obtained recordings of the 911 calls that were relevant to this case and verified that each call 2 
was accurately transcribed. These transcripts were marked as Exhibit 3.   I personally logged all of the 3 
exhibits into evidence -- and yes, they were all properly bagged and labelled.    4 
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STATEMENT OF ANDROMEDA LIBERTY MCGEE 1 

 As you can tell by the name, my folks were hippies -- or, as they would insist, flower children.  I 2 
was born during the Summer of Love down in San Francisco, and they were sure to wear some flowers 3 
in their hair.  But that town was too intense and too expensive for my parents.  So they decided to move 4 
up north to sleepy little Alki, where they could raise me right, back to nature and away from it all.     5 

 They hung on to their counterculture lifestyle for a little while.  One of the first memories I have 6 
is playing happily in the mud by a swimming hole during the Buffalo Party Convention and Pig Roast, a 7 
rock festival they drug me to when I was three years old.  Eventually, though, they got tired of sticking 8 
out like a sore thumb in a town full of loggers. Dad cut his hair and worked in the big pine mill, Mom 9 
learned shorthand and became an administrative assistant and time kept on slipping into the future.  By 10 
then I was used to my name, so I kept it.  But if it seems strange, you can call me Al, the nickname I 11 
picked up in high school when I started using my initials.   12 

 By the way, listening now to what my folks were" groovin' to" back then, I don't blame them for 13 
giving it up.  Terrible, although I guess everyone thinks that the songs their parents (and kids) listen to is 14 
bad.  Everyone knows the golden age of music was the 1980s, when I was coming of age.  I mean Come 15 
On, Eileen!   Sample Lay Your Hands on Me by The Thompson Twins or I Ran by A Flock of Seagulls, and 16 
tell me that I'm wrong.  "But traditions I can trace against the child in your face, that won't escape my 17 
attention."  They don't write them like that anymore.   18 

 Well, let's get a little closer to the present.  I am the owner and manager of my own restaurant 19 
and bar, a roadhouse called the Last Out Back. I have owned the place with my spouse Bobbie for over 20 
22 years.  It used to be a Grange hall, but we renovated the large meeting area and kitchen to make a 21 
nice little place to meet, eat and have a good time.  The back is our apartment, so we can keep an eye 22 
on the place and visit with the regulars.   The living area is not that big, but it's good enough for me and 23 
Bobbie McGee.  24 

 We bought the place mainly for the location and for the dance floor.  I had been working in the 25 
hospitality industry for a while, but I wanted a venue where I could entertain folks and host events, 26 
especially dance parties. This place is perfect for that.  The front door leads through a coat porch directly 27 
into the main hall, which stretches all the way across the building and 20 feet deep.  The kitchen opens 28 
out to one side of the hall and a small bar sits on the other, next to an up-to-date jukebox that is my 29 
pride and joy.  Lots of 80s music, but it has enough variety to cover all of your dancing needs. 30 

 Sure, it's a business, but I'm not that fussy.  Lots of the regulars don't spend much and just come 31 
in to hang out with others in the neighborhood.  Most days, it's open to everyone if you follow my three 32 
rules:  1) Buy something at the beginning of your stay, no matter how small, and pretend you are still 33 
nursing it at the end; 2) don't give me no lines and keep your hands to yourself and 3) leave when I'm 34 
ready to go to bed.  And don't ask me to put modern jazz on the jukebox -- if you want to hear that stuff, 35 
go sit in your car and listen to NPR. 36 
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 At first, things were very busy and the clientele was varied.  Highway 990 was the gateway to 1 
downtown Alki then, before the interstate routed most folks around.  But times have changed and so 2 
has the neighborhood.  We're kind of at the world's end now.  The rows of houses and small businesses 3 
along the highway have been replaced by big box stores and large, cheap apartment buildings.  There 4 
are more people than ever down here, but you don't get to know most of them before they move up or 5 
along.  And that stuff they call music?  Good luck if you can dance to that!  6 

 A lot of my business comes from the apartments across the highway, and some of the regulars 7 
make it in almost every evening.  To be honest, I suspect some of them spend more time outside than in 8 
a place of their own over there.  For example, I see Frankie Baker hanging out in the park next to the 9 
apartments basically every time I go by there.  That braggart always talks about having a great job and a 10 
house and kids, but I have my doubts as to whether you can believe anything that Frankie says.  11 

 Unfortunately, sometimes people can't follow even my simple rules.  I remember one evening 12 
when John Umber caused quite a ruckus in here with Frankie and a couple other members of his posse.  13 
Johnny was a regular and a lot of the other regulars warned me to be careful about him when he first 14 
came in.  He had a reputation for being belligerent and threatening when he didn't get his way.  But I 15 
liked him.  He was usually very considerate and stayed out of trouble, even helped calm a few disputes 16 
between other patrons.  He called me Out Back, and stayed around sometimes to take out the trash and 17 
help clean things up.  He enjoyed hearing my stories about the old days, before this part of town went 18 
downhill.  19 

 John's weak spot was his extremely limited taste in music.  When he came in, you knew he was 20 
going to play three songs on the jukebox as often as he could. He started with Cold by Matchbox 20.  21 
Then Metallica's Enter Sandman. Then the worst of all -- We Will Rock You/We are the Champions by 22 
Queen.  Over and over and over again.  Sometimes he would just start and end with Queen, raising his 23 
fist every time they belted out "…of the World."  I don't know how many dollars he wasted on those 24 
songs -- and you couldn't dance to one of them if your life depended on it.  It could be torture.  If I knew 25 
he was coming, sometimes I'd load a bunch of other selections, to minimize the damage, or unplug the 26 
thing and tell him it was broken.  Sometimes, though, you just had to let it ride -- after all, he was one of 27 
the customers who actually spent some money and he was a gentleman otherwise.  28 

 Even after I closed up, John Umber would often go across the street and listen to his three-song 29 
loop out in the parking lot of his apartment building.  I know it was Johnny because the music was 30 
coming from the black Chrysler 300 with the tinted windows.  You've seen it, the one that looks like a 31 
Bentley.  If you've lived in this neighborhood for more than a few weeks, you know that distinctive car 32 
belongs to John.  I would hear the music, very clear and distinct, even the voices, thumping along as I 33 
locked up or put out the trash.  Fortunately, our apartment is in the back of the building, so loud music 34 
and the sounds of the highway are blocked once I go inside.   35 

 So, back to the only night that John Umber ever caused a problem at my place.  The place was 36 
reserved that night for his party, a celebration of the birth of Molly and Desmond's baby girl.  John was 37 
so proud of their dear little one, Prudence, that he rented the whole place and must have invited 38 
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everyone that he knew in the area -- even his ex-wife, Sadie.  I know that Frankie was around and Dylan 1 
Zimmerman, who is another regular, was also there.  I'm pretty sure that Greyson Dula was not at the 2 
party.  I've only seen Greyson in my place a few times, enough to recognize but not to know.   3 

 Things started out happy and John let someone else pick the music for a change, so folks were 4 
striking a pose out on the dance floor -- hey, that's what it's for.  Toward the end of the evening, things 5 
took a turn for the worse.  Everyone had too much to drink and John started listening to his "triple play".  6 
For some reason, Desmond started complaining about it; I think that little weasel , Frankie, was egging 7 
him on -- at least that's what it looked like from where I was standing behind the bar.  But as soon as the 8 
argument heated up, Frankie slinked out to the parking lot and I didn't see that shadow for the rest of 9 
the night.  Some backup!  Well, the players are going to play and the fakers are going to fake.  10 

 The argument between John and Desmond got louder and angrier, although it was hard to tell 11 
what they were arguing about.  Several times John told his son-in-law "Fight, flee or I'm getting a gun" 12 
and each time it sounded more like a real threat.  Finally, when I thought they were going to come to 13 
blows, I told them both to knock it off.  Desmond seemed shake it off, but John wouldn't give it up -- I 14 
have never seen him so worked up.  So I told them the party was over and to make sure to get home 15 
safely.  At first John just glowered at me and I honestly thought I was going to have to call the police.  16 
But then he slowly left and the rest of his group followed him out.   17 

 I should say that Johnny came back in a couple of days later and apologized, but he seemed 18 
much more reserved after that.  In the month before the shooting he still came in regularly, but now he 19 
was on his own more often.  He would drink more and talk less.  When I asked him if something was 20 
wrong, he would just shrug, shake his head and say "Out Back, the future's uncertain and the end is 21 
always near."  I shudder when I think of him saying that now.  Even in his moody blues, he still helped 22 
me take out the garbage.  23 

 John was at my place on the night of the shooting, for about four hours.  I didn't keep track of 24 
how much he had to drink, but it wasn't excessive for him.  That mosquito Frankie was buzzing around 25 
him for a while and John seemed agitated by whatever they were talking about.  It could have been 26 
Molly and Desmond leaving the week before.  After a while, John told Frankie to "Just beat it! Beat It!" 27 
and Frankie left.  John stayed for a little while, long enough to listen to the "triple play" once through, 28 
then left about one-half hour before closing.  He was upset and, but he certainly wasn't belligerent, 29 
violent or threatening in any way. 30 

 When I took out the garbage that night, I could hear the stereo blasting away in the Chrysler 31 
across the street.  As usual, it was loud and clear enough to hear the vocals.  Just as I opened the 32 
trashcan, and Freddie Mercury had done his sentence but committed no crime, the music stopped in 33 
mid-song.   Then I heard a voice say "Get Out" or "Get Up" or something like that.  The tone was loud 34 
and angry and it was accompanied by a thump and the sound of breaking glass. That music definitely 35 
stopped before the glass broke -- otherwise, I wouldn't have been able to hear it shatter. 36 

 I looked up and over at the Chrysler.  There wasn't a heck of a lot of light over there.   The 37 
highway is lined with mercury vapor street lights, about one every 100 feet.  I think there is one on each 38 
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end of the parking area and maybe one in the middle.  Some incandescent posts are placed around the 1 
perimeter of the lot.  Some of those were burned out, but most of them formed bright circular areas, 2 
including a couple near the car.  Every now and then vehicles would go by on the highway, but their 3 
headlights did not illuminate the parking lot.  There might have been an interior light in the car, but the 4 
tinted windows and the bodies would have blocked that out.   5 

 Even so, I could clearly see someone who looked like Greyson Dula standing by the driver's door 6 
of the car, which was partly open.  This person reached slightly into the car and then pulled John out and 7 
onto the ground. It looked like a collar pull to me, although it was hard to see exactly where they were 8 
connected from that distance.  John bounced up from the ground and the two of them struggled by the 9 
door, eventually pushing it closed and giving me a better view.  There were arms and leg wrestling and 10 
grabbing, a ball of confusion.  Eventually, they sort of stumbled toward the front of the car, which was 11 
facing into the parking lot, and out of my sight. 12 

 I could still hear some grunting and gurgling noises for a few seconds, followed by a thud and 13 
then things were quiet for about a minute.  Now, mind you, I wasn't timing all this was a watch, these 14 
are just estimates.  I heard footsteps, like someone running, but the steps stopped rather than trailing 15 
away in the distance.  Out in the middle of the lot, I saw the person who looked like Greyson Dula 16 
standing on the edge of one of the light circles, looking back at Johnny's car.  The figure was stock still 17 
with one arm pointed straight out.   18 

 I looked around but I couldn't see John anywhere.  Next there was a guttural sound, like an 19 
animal trying to howl or scream, but unable to get it out.  That sound made my blood run cold.  Then the 20 
person in the light circle ran straight back toward the Chrysler.  The arm was still outstretched and the 21 
head bobbed, like the person was moving full tilt, until it went out of sight in the darkness.   22 

 That's when I heard the gunshot, about 2-3 seconds after the attempted howl.  The next thing I 23 
heard, plain as day, was a voice that was not John's saying "That's what you get!"  Loud, proud and 24 
angry, that's how I'd describe the tone of that voice.  I didn't wait to hear more.  I ran directly inside to 25 
grab the phone I had left in the kitchen and I called the police.   26 

 By the time I came back out, I could hear the sirens and see the flashing lights.  So I wandered 27 
over to the parking lot and there was John on the ground, being worked over by paramedics and 28 
guarded by police.  I gave my name to an officer and briefly described what I knew and how to get hold 29 
of me.  A couple of days later I gave a statement and months after that I was asked to provide this more 30 
detailed declaration. But whether it's several months or years, I remember clearly what I saw and heard.  31 
If you call my name this will be my testimony, let there be no doubt about it.  32 
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STATEMENT OF FRANKIE BAKER 1 

 2 

 I'll put this right out on the table:  There is no way that my buddy John Umber attacked 3 
someone over the volume of his stereo, especially if that hothead was pointing a loaded gun at him.  4 
Greyson Dula may have gone down there to start something, or may have decided to get revenge for 5 
the OCU incident once that creep realized it was Johnny.  But no way, no how was it self-defense.   6 

 I've known Johnny since we were kids.  I was an only child and the folks both worked long hours, 7 
so I had a lot of free time on my hands.  I spent most of that time with John and his huge family -- he 8 
was smack in the middle of seven brothers and sisters.  Big John was like a brother to me from early on, 9 
helping me stay straight, keeping me out of trouble.  Whether I needed a ride, some advice or just a 10 
place to hang out, he was good with it.  I'd do anything for that guy.  11 

 We had big plans back then -- get a good education and get off the East Coast, where there was 12 
little opportunity.  Sometimes the scheme was business, then engineering, maybe even politics and 13 
leadership positions.  But just like everything else, those old crazy dreams, they kind of came and went. 14 
His folks weren't rich to begin with and they split up when John was 10.  So we started looking for more 15 
practical ways to make money, and like many others, we ended up in the military. 16 

 John and I both enlisted in the Army, recruited by the same corporal who used to hang around 17 
our high school.  Johnny almost didn't make it in because of an assault charge he picked up while a 18 
juvenile.  That charge was a bunch of baloney -- he stood up to a bunch of punks who were harassing a 19 
couple of younger kids in the school parking lot.  One of the guys came at him and John punched him 20 
once in the face.  Unfortunately, he broke the bully's nose, so they charged him with aggravated assault.  21 
John ended up doing some community service and successfully finished his probation without incident.  22 
I think the corporal could see the charge was bogus, because he talked to his superior and managed to 23 
get an exemption.   24 

   Although we were in different units, we both ended up on the same base, so I still saw a lot of 25 
Johnny.  And I saw how the life changed him for a while.  When you are the middle kid in a household of 26 
seven, you learn to stand up for yourself, and John Umber was no exception.  Unfortunately, that need 27 
to stand up to every perceived slight seemed to accelerate when he was in the military.  The recruits 28 
from our area were sort of looked down upon on the base and naturally we took offense to that.  And 29 
John was our leader, so he took the most offense.  He also learned how to drink during his off-duty time, 30 
which didn't help.  31 

 The result?  There were constant arguments and fights almost every week.  The discipline and 32 
exemplary service John demonstrated on duty did not transfer over to Saturday night.  Things settled 33 
down during the 18months he was in Iraq, because over there you were too busy to get in trouble.  I 34 
don't want to talk about the constant danger we faced -- my unit did a tour -- or the effect IEDs and 35 
snipers can have on your psyche.  But if you want to survive, it certainly makes you sober up, calm down 36 
and focus.  John was a leader there too, with several medals for bravery and courage.   37 

Page 28



 After our return to the States, I'd had enough and headed home to look for work.  John decided 1 
to reenlist, which was a mistake, I think.  As soon as he was back in the humdrum of life on the base, he 2 
started right back in with the weekly fights and the drinking.  After two particularly bad dustups, both 3 
the Army and John had had enough.  He received a less than honorable early discharge, which was 4 
probably the best thing for him.  It helped him see that there were consequences for his actions and that 5 
the raucous stuff would not be tolerated in the real world.   6 

 Fortunately, Johnny had picked up some technical training in the service and he found work as a 7 
computer technician right out of the gate.  He and I lived in separate parts of the country for a number 8 
of years, but we kept in touch.  He really settled down, especially as he spent more time with his 9 
daughter Molly.  John had married right out of school and his daughter was born before he enlisted.  He 10 
didn't get to see much of her during the military years, but she was his whole life after he came home.  11 

 John told me that he stopped drinking so that Molly would only see the good side of him.  Even 12 
after John and Sadie broke up, Molly was where he spent all of his free time.  I never heard of any 13 
problems with him during those years.  When I moved to Alki City four years ago and we renewed our 14 
friendship, I could see the difference.  He was much calmer and fun-loving, more reliable.  I spent a lot of 15 
time with Johnny, his family and his co-workers and his reputation with all of them was the same -- a 16 
peace-loving guy who would avoid trouble whenever he could.  17 

   That argument with Dula at the open carry meeting is a good example of what I mean, no 18 
matter what the defendant says happened.  John and I both liked to hunt small game when we were 19 
young and we would still go out once in a while when we got the chance.  It's harder when you live in 20 
the big city and have to drive for hours to get out in the woods.  I don't think we went more than five 21 
times in the four years after I moved here, mainly for ruffed grouse. 22 

  Johnny owned two hunting rifles and a shotgun for the birds.  He also owned one .38 caliber 23 
revolver, although I'm not sure where he got that.  That definitely wasn't for hunting, because that type 24 
of gun isn't good for nothing but to put a man six feet in a hole    He carried it once in a while when his 25 
job as a technician took him down into some of the meaner streets of the city, but mostly it sat 26 
unloaded in in his storage unit, where all the guns and ammo were kept.  He was definitely afraid that 27 
Molly might accidently get her hands on one of the guns when she was younger and he wanted to make 28 
sure she was protected even after she grew up.   29 

 When I first came to Alki, John asked me to go down to city hall with him to get a concealed 30 
carry permit.  He was initially rejected because of that prior assault conviction.  We both thought that 31 
was strange, because Fish and Wildlife never said anything when he purchased a hunting license.  After 32 
that, he hired an attorney and had the conviction vacated.  His rights were restored, but Johnny never 33 
got around to reapplying for the permit.  I guess that technically he possessed the revolver illegally if he 34 
carried it with him after that. I think he still took the pistol with him to the bad side of town, but that's 35 
just what I heard.   36 

 John was very interested in going to the open carry meeting.  He felt very strongly about the 37 
idea that gun owners should be allowed to bring firearms with them wherever and whenever they 38 
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chose.  He'd tell me "We're normal, responsible citizens and we should be able to take protection with 1 
us wherever we go."  Johnny figured that's what the Second Amendment was all about and I think he 2 
got that from his mother -- she was very vocal about it when we were kids.   3 

 Don't get me wrong, I don't think you'd ever see John walking around town like Wyatt Earp.  I 4 
don't think he even owned that kind of holster -- he had a little shoulder strap job for the .38 so he could 5 
wear it under his coat.  But he thought it was important to stand up against restrictions, before our 6 
options were taken away by the government.  And he thought criminals would think twice about trying 7 
anything, if they saw you had a firearm with you. 8 

 Anyway, John was excited to go down and see what the OCU was about, so I tagged along.  He 9 
was going to take his rifle with him, but I convinced him to hold off on that until we saw what kind of 10 
folks we were dealing with.  There was a group of about 30 people and all they were talking about was 11 
having a picnic down at Mairyland Park, which is a patch of grass next to John's apartment building.  I've 12 
been there a few times and most of the picnic tables are occupied by slackers who are just hanging 13 
around because they have no particular place to go. I wondered if any of these folks had actually been 14 
to the park. 15 

 So they were all talking about going to this picnic and carrying weapons while they were in the 16 
park.  This was supposed to be some principled protest and all of the discussion focused on who's 17 
bringing the three-bean casserole!  It rubbed John the wrong way and he said so.  He listed a bunch of 18 
other places that would make for a more effective protest -- city council meetings, for example, or in 19 
front of the courthourse.   I guess John didn't think the group was taking him seriously, because he 20 
started telling them about his prior military service and his familiarity with firearms.  It wasn't 21 
threatening or anything like that, just describing what he could do so people there would know that he 22 
wasn't some poseur.  I backed him up all the way -- I told you, I'd do anything for the guy.  23 

 Then Dula, who seemed to be one of the self-appointed leaders of the group, told John that 24 
they were there to focus on the park protest and to shut his muzzle.  John doesn't like to be told to pipe 25 
down, and the two of them got into quite a shouting match.  Everyone else just sat there, kind of 26 
nervous and embarrassed about Dula's behavior. I don't remember any specific threats or comments, 27 
but there was name-calling on both sides.   28 

 Just when it looked like things might turn more physical, Johnny took the high road and decided 29 
to leave, and I jumped up and left with him.  Dula followed us to the door and that clown wouldn't let it 30 
go, shouting insults as we walked away.  John returned some, but he kept walking.  I remember the last 31 
thing Dula yelled quite clearly:  "If I get you in my sight, boom, boom, out go the lights!"  At the time, I 32 
passed it off as idle talk, but now I'm not so sure.  I never went to another open carry meeting after that, 33 
and I don't think John did either.   34 

 I was at the party celebrating the birth of John's granddaughter at the Last Out Back a couple of 35 
weeks before the shooting.  John was definitely having a good time and unfortunately he did have a few 36 
too many that night.  When he is partying, Johnny does tend to get obsessed with the "triple play" as he 37 
calls it, although other songs were played that night that would set your teeth on edge.  At one point, 38 
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someone played "The Final Countdown" and "Who Let the Dogs Out" back to back!  I don't know why AL 1 
McGee even has those things in the jukebox.   2 

 Desmond and John started arguing about whether "We Will Rock You" is a fugue.  Obviously, it 3 
isn't, since the song shares none of the characteristics of that composition technique -- a contrapuntal in 4 
which a short melody or phrase is introduced by one part and successively taken up by others and 5 
developed by interweaving the parts.  (I once took a music appreciation class at our local adult 6 
education center and I might have started Johnny on to this whole fugue idea.)  Of course, you can't tell 7 
John anything when he gets in a mood, but Desmond kept trying.  John got more belligerent and he did 8 
yell "Fight, flee or get your gun!" a few times.  But if it was a threat, it was a poor one -- Desmond kept 9 
right on arguing until McGee finally told him to shut up or get out.  I left shortly after that.  10 

 Things had taken a turn for the worse for Johnny lately.  He lost his tech job and has been 11 
struggling to find work.  He was splitting time between warehouse jobs and cable installation, so he'd 12 
been working a lot of long hours. Mollie and Prudence left with Desmond for college about a week 13 
before the shooting and John didn't have much time to see them before they took off. So he's been 14 
depressed and spends his spare time down at the Last Out Back, knocking back a few and listening to 15 
the "triple play". That's where he was when I saw him on the night of the shooting.   But I tell you, when 16 
I left he was sad, not angry or upset.  When McGee told us to head out, we paid our tab and left without 17 
any issues.  I had called a cab and it was there when I got outside.  John waved at me and headed across 18 
the street toward his apartment.  As I understand it, that was about 45 minutes before the shooting.   19 

 I just wish I had walked over to the apartments with Johnny, so he would have gone upstairs 20 
instead of sitting in his car.  Maybe none of this would have happened.  But who knows, Dula was 21 
apparently out to settle the score that night, so maybe John would have been shot at his apartment.  22 
Don't buy this idea that the defendant didn't know that John lived upstairs.  Dula was still standing 23 
outside and yelling at us when we got into John's Chrysler at the open carry meeting.  Greyson Dula 24 
must have known that it was Johnny's car and that he was the "mystery man."  The only mystery is why 25 
Dula thinks this self-defense nonsense will fool the jury.    26 
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STATEMENT OF KRIS CRAIG-BENTLEY 1 

 Do you hear what I hear?  That philosophical question has always fascinated me.  Does a sound 2 
resonate from an object as a distinct event, pure and discoverable in its essence by any capable 3 
receiver?  Or is a sound already located within the receiver, a unique perception which has more to do 4 
with the characteristics of the person and little to do with the mechanical waves he or she collects with 5 
the ears?  Do you hear the people sing or is the song already inside you? 6 

 Although I've self-studied the philosophy of our otic sense, and everything else about this 7 
phenomenon, I'm here to offer my opinions as an expert in acoustics, my major area of academic 8 
training.  Acoustics is the science of sound.  It relates to noise in the environment -- music, speech and 9 
hearing, how sound "behaves" in concert halls and buildings.  We are surrounded by sounds every 10 
moment of our lives.  And if there is no apparent sound, our brains will compensate for that silence by 11 
generating voices in our heads and ringing in our ears.  I may be biased, but I think it is fair to say that 12 
sound is the most important part of our existence.  That's why I've devoted my life to learning about 13 
every aspect of this one singular sensation.  14 

 My formal training began at Pine County Community College, where I received a basic AS 15 
degree.   I was also involved with the production crew for the school's theater program, which gave me 16 
the opportunity to work through some practical acoustic problems -- trying to make the sound effects 17 
come out just right in the school's poorly designed auditorium.  I actually thought about a career as a 18 
sound production engineer.  During the plays I'd like to dream, right between my sound machine and 19 
the stage, about working a Broadway show. Ultimately, I decided I was meant for bigger things.  20 

 After earning a bachelor of science in mechanical engineering at The Alki State College, I decided 21 
that I needed specialized training that simply wasn't available in this country.  So I traveled to England to 22 
attend the prestigious Institute of Acoustics and earn their Diploma in Acoustics and Noise Control.  23 
There's no place like London, but I immediately returned to the Pacific Northwest after graduation and 24 
started work for the region's largest architectural and engineering firm, WellSound Construction NW.  25 
My primary focus is to assure that noise problems are resolved early in the design process, so that 26 
employees can create in an optimal work environment, surrounded only by the sounds they choose.  27 

 Although my work focus is on noise control through design, I am occasionally asked to consult 28 
on issues related to forensic acoustics.  This involves acoustic measurement, modeling and analysis to 29 
resolve legal issues.  I have never been asked to consult on the investigation of a violent crime before -- 30 
usually, the questions involve compliance with noise ordinances, whether a work environment could 31 
cause a hearing loss or whether an alarm signal provided an adequate warning.  Although a few firms in 32 
this country consult solely on issues of this type, the equipment, training and skills needed to perform 33 
the analysis are exactly the same as in my normal area of employment.  In fact, I'd say my skills and 34 
background are superior to the average meter jockey you would find at one of those firms. 35 

 My employer asked me to help the city police department in this case and I was pleased to assist 36 
their investigation.  Although my salary with the firm is still paid during any time I have been involved 37 
with this case, I have not received any additional compensation for my analysis or for testifying.  38 
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WellSound has always been a civic-minded firm and has assisted the police on other occasions.  It's true 1 
that the City is about to start the bidding process on the design of its new government services complex, 2 
including its proposed multiuse arena and concert hall, the AlkiDome.  I'm sure we'll try to obtain those 3 
contracts, which are expected to be lucrative -- but I'm confident we would be awarded those projects 4 
anyway, given our outstanding track record in designs of this type. 5 

 It is my understanding that the defense claims that the sounds emanating from John Umber's 6 
car stereo were so loud and insufferable that Greyson Dula was compelled to go down to the apartment 7 
parking lot to stop them.  In order to assess the plausibility of this claim, I was asked to take 8 
measurements of the sound levels near Dula's apartment that would have been generated by the tracks 9 
playing that evening.  Before I describe the measurement process and its results, I need to provide the 10 
jury with some background on the system used to objectively describe sound levels -- the decibel scale.  11 

 You have to think about the information provided by sound measurement devices carefully, 12 
because the decibel scale is not a linear construct, like a ruler.  The idea of a ruler is much simpler -- a 13 
distance of two feet is twice as long as a distance of one foot.  But the markings on the logarithmic 14 
decibel scale "ruler" go up in powers of ten.  Every increase of 10dB on the scale is equivalent to a 10-15 
fold increase in sound intensity. That means a sound of 30dB is 100 times more intense than a sound of 16 
10dB. 17 

 But how does all this translate into "loudness"—what we actually perceive when the intensity of 18 
sound increases? The decibel scale is logarithmic, but our perceptions of the increase are different.  A 19 
10-fold increase in sound wave intensity, measured as a 10dB increase with a sound meter, would feel 20 
to us roughly like a doubling in loudness. Another 10-fold increase, and another 10dB increase, would 21 
feel like another doubling.  So a 10-fold increase on an objective meter would only seem to us like a 22 
doubling of loudness.  23 

 Some examples would probably help.  A 40dB sound, like quiet conversation, would seem four 24 
times louder than a 10dB sound like rustling or falling leaves, even though the sound intensity is 1000 25 
times greater.  And an 80 decibel sound (loud traffic noise at close range) is 10 million times more 26 
intense than rustling leaves, but it only seems 128 times louder.  That's why people can experience 27 
permanent hearing damage from intense environmental noise that doesn't seem painfully loud to them 28 
at the time of exposure.  29 

 These measurements describe the scientific, objective parameters of sounds waves.  How loud 30 
that sound actually seems to any particular individual depends on a number of factors.  The condition of 31 
your ears, the length of time you listen to the sound, the complexity or purity of the sound bombarding 32 
your eardrums, even your mood and taste in music-- all of these things will determine whether  you 33 
ultimately perceive a sound as loud or soft, nice or noise.   34 

 Objective sound measurements are taken using an electronic device called a sound level meter.  35 
The meter looks quite simple.  It is a box with a pointy stick at the top, which holds the microphone that 36 
samples and measures the sound.  The stick keeps the microphone away from the body of the 37 
instrument, which reduces the possibility of artificially enhanced readings due to sound reflecting off the 38 
box.  Inside, the box contains electronic circuits that measure the sound waves detected by the 39 
microphone.  The circuits amplify and filter the sounds detected in various ways and produce a reading 40 
on a digital display.  I note the display numbers on a tally sheet, although the machine's history of 41 
readings can be downloaded to corroborate my notes.  42 
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 The measurements in this case were taken at three points on the sidewalk in front of Dula's 1 
apartment building.  My original plan was to use only two reference points for samples, which is usually 2 
enough to get a valid average score.  But the front door of the Mairyland Park Apartments was covered 3 
by a peculiarly shaped awning, which tapered off at several random angles (I guess this was someone's 4 
idea of attractive).  I was concerned that the shape might block or channel sound waves, or reflect them 5 
in different directions, so I decided to take an additional reading away from the awning.  The best place 6 
to take the readings would have been in Dula's bedroom, but I was told this was not possible.   7 

 Four sets of readings were taken at each of the three measurement locations.  The particular 8 
sound level meter used takes in all sound waves detected during the period between the initiation of a 9 
test and its conclusion and provides two readings -- the average sound level and a maximum reading.  10 
The maximum shows the peak the sound level reached during a test, but not the frequency or duration 11 
of that maximum.  You can estimate this, however, by noting the difference between the maximum and 12 
the average.  If the two numbers recorded for a test are close, then the maximum was reached more 13 
consistently than during a test where the two numbers are farther apart.  14 

 My readings are summarized in the table depicted in Exhibit 3.  The last documented setting for 15 
the stereo would have produced an average sound level of 42 to 59 decibels, the equivalent of normal 16 
to very loud conversation. The occasional peaks, in a layperson's terms, would be about the same as a 17 
car with a loud engine or exhaust going by.   18 

 The readings for the maximum volume setting for the stereo would be more annoying to most 19 
people, although the average level would not be unusual in an urban setting.  I would note that I took 20 
these readings during the day, when normal city traffic regularly passed by the apartments on Highway 21 
990.  This background noise would probably have made the sound level readings higher, which means 22 
the readings could have been lower at the time of the late night shooting, when there was less traffic.  23 
Because factoring out the increased traffic noise would be speculation on my part, I gave Dula the 24 
benefit of the doubt and recorded the full test readings.      25 

 The 65dB to 80dB range for the maximum volume stereo equates to moderate to loud traffic 26 
noise, but these readings are still below the level which would cause concern for damage to hearing, 27 
even over a prolonged period of time.  For example, it would take 8 hours of exposure to 85db sound to 28 
cause permanent hearing loss and this exposure was in no way comparable to that.  Even the peaks of 29 
100+ decibels (think of standing next to a jackhammer) are only of concern if the exposure lasts 15 30 
minutes.  The disparity between the averages and these peaks indicates that the maximum sound 31 
intensity was rarely achieved during the recordings played on Umber's stereo system. 32 

 The blocking effect of the awning, which resulted in consistently lower readings, is peculiar, one 33 
of the little quirks we sound engineers try to account for in building design.  This could be an acoustic 34 
shadow, an area where sounds coming from a certain direction or on a given day will not penetrate.  35 
This deadening of sound can occur either because the waves are absorbed, reflected or dissipated by 36 
temporary weather conditions.  These phenomena are thought to have played a significant role in some 37 
of the most famous battles in the Civil War, when the sounds of combat were blocked, and commanders 38 
misjudged the nearness or strength of the enemy.  If you're interested, I've written a couple of papers 39 
on the historical aspects of the subject.   40 

 If the acoustic shadow is caused by refraction, those sound waves have to go somewhere. The 41 
most likely course here would be that the waves were channeled up and toward the second floor of the 42 
building.  This might result in an acoustic enhancement in some portions of some apartments.  This is 43 
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just a possibility.  The only way to determine whether there is an increase in the sound level in a 1 
particular unit would be to thoroughly test the sound level in that unit and then compare it to tests 2 
made simultaneously in other areas of the building. 3 

 From a purely objective standpoint, the length and intensity of the sounds emanating from the 4 
victim's car stereo would not have caused a reasonable person to feel the need to confront the person 5 
playing the stereo, let alone with a gun.  Of course, some people are more sensitive to sound than 6 
others.  In fact, based on the description of Dula's actions that night, prior statements about the effects 7 
of these sounds and the wall-punching incident witnessed by Lee Sheldon, I've reached the conclusion 8 
that the defendant may be one of those few individuals who suffers from a condition called misophonia.   9 

 The literal definition of misophonia is hatred of sound, but a person with misophonia does not 10 
simply hate all sound. People with misophonia are sensitive to only certain sounds, called the trigger set.  11 
Exposure to a sound in the trigger set elicits an immediate negative emotional reaction, which can range 12 
from moderate discomfort all the way up to full-fledged rage and panic.  13 
 14 
 Each person's symptoms vary, but a trigger event may cause agitation, anger and hatred toward 15 
the source of the sound.  Mental processes are not overwhelmed -- the person still know what he or she 16 
is doing -- but the need to stop the noise at all costs may cause a desire to harm or kill the source and 17 
occasionally someone may aggressively act on this desire.  Interestingly, some people have the opposite 18 
reaction to the trigger and become withdrawn and depressed, unable to do anything but flee from the 19 
sound.  20 
 21 
 How do I know all this?  As I mentioned previously, all aspects of human interaction with sound 22 
interest me and I devote most of my free time to studying this interaction.  I've read extensively about 23 
misophonia, consulting textbooks and studies that medical doctors assure me are authoritative.  I've 24 
attended lectures on the subject and I was once invited to monitor clinical experiments designed to 25 
further our understanding of this rare condition.  The professors running the study asked for my input 26 
on the methodology and made some adjustments based on my suggestions.  Only a medical doctor can 27 
conclusively diagnose this disorder, by testing the patient and ruling out maladies such as anxiety and 28 
bipolar disorder.   Even so, my extensive self-study in this area makes me confident in my opinion to a 29 
reasonable certainty.  30 
 31 
 Whether or not Greyson Dula is affected by misophonia, the testing in this case can lead to only 32 
one objective conclusion.  The noise levels emanating from John Umber's car were not of a volume or 33 
intensity sufficient to cause any reasonable person to react violently.  Most people would do what Lee 34 
Sheldon did, when faced with the same sounds on that August evening -- roll over and go to sleep.     35 
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STATEMENT OF DYLAN ZIMMERMAN 1 

 I've been in the property management game for over 20 years now.  I'd like to tell you this 2 
shooting was the first time an assault occurred on one of my premises.  Hah! This wasn't even the first 3 
time in 2017.  An apartment complex is a micro-world and there's violence in the world, my friend.  Like 4 
the Wise One says, He who made kittens put snakes in the grass.  5 

 But first, let's talk about yours truly.  A lifelong resident of Alki City, I lived here before it actually 6 
was a proper city.  My typical working class background led me first to the mills, until they dried up and 7 
then to general handy work.  So that's how I ended up as what you used to be called a "super" in a five 8 
unit apartment house.  The work involved minor repairs and rent collection, in exchange for a break on 9 
my own rent.  Over the years, the pay has gotten better and the buildings bigger.  But the toilets still 10 
plug the same.  11 

 The Mairyland Park Apartments, which I've managed for eight-odd years, are a collection of 6 12 
three-story buildings, with 10 units on each floor.  Most of the apartments are two bedrooms, one bath, 13 
except for the end units, which are three bedrooms, two baths.  The layout is simple enough.  You enter 14 
each building in the center, through the double doors under the goofy-looking awning.  That awning is 15 
supposed to represent sunrise, or maybe it's the beginning of the universe.  For me, the thing represents 16 
a giant pain in the neck to clean whenever the pigeon droppings get too thick and unsightly.  17 

  The entrance lobby inside is pretty small, just the mailboxes, a couple of old chairs and the doors 18 
to the stairs and elevators.  On each floor, there are five units on each side of the elevator bank.  You 19 
access the apartments from interior halls that run down the center of each wing.   20 

 All of the two bedroom apartments are laid out the same, again using a pretty simple design.  21 
You enter the front door and walk down a fairly short, narrow hall.  On either side of the hall is a 22 
bedroom, with the left one a little smaller because the bathroom is on that side.  Eventually the place 23 
opens into a large living/dining space, with the kitchen area behind the counter on the right.  The side 24 
apartments are actually separated by a narrow gap, so that the bedrooms can have a window and 25 
escape ladder.  The living area also has a big screened window that opens up to let in a lot of light and 26 
air.  That's good in summertime, because there's no AC provided and the windows aren't designed to 27 
hold a portable unit.  We're close to the highway, so I won't deny that it's noisy everything is open.  It's 28 
your choice -- sweat in silence or sleep with the noise.  29 

 The six buildings are pretty tightly clustered, so only the units overlooking the parking lot and 30 
Mairyland Park have any sort of view.  Everyone else gets to look into the window of a neighbor in 31 
another building, or the bedroom window of the folks right next door.  This can be pretty interesting, I'll 32 
admit, but I made sure my ground floor end unit, in the same building as Greyson Dula and John Umber, 33 
looked out over the lot.   34 

 The Merry, as I call it, is an older place, but the owners have kept up with basic maintenance 35 
and repairs. No recent upgrades, though there are rumors that a developer may swoop in someday 36 
soon, throw out the current clientele and renovate the whole place into condos for the gentry.  For now, 37 

Page 36



the rents are still low enough to attract mainly middle income tenants, although lately I've noticed that 1 
more and more of them are renting out rooms to make ends meet.   2 

 As an on-site manager, you get to know most of the tenants to some extent.  But you mainly 3 
remember the troublemakers and the complainers.  Once in a while you make a friend, although I try to 4 
avoid that.  Unless you are positive that someone is a good egg, it could put you in a bad position later 5 
on. That buddy-buddy stuff makes it harder to evict or to get tough when the rent is late -- not that it 6 
hasn't been done.  7 

 Naturally, the renters you actually see the most live in the same building with you.  So I knew 8 
both Dula and Umber during the time they lived here.  Dula rented Unit 2B for about 2 1/2 years before 9 
the shooting and Umber moved into Unit 3C a year later.  I personally never saw the two of them 10 
together, either in the building or elsewhere.   11 

 Dula was no problem at first.  In fact, I rarely heard from or saw Greyson -- didn't ask for much 12 
and usually stuck the rent through the after-hours slot.  Sometimes one of the sub-tenants in the unit 13 
would bring the rent over and Lee Sheldon did that a lot after moving in.  Lee liked to stay and gossip, 14 
backbiting others in a way that I found annoying.  You know how you can tell instantly when someone is 15 
sneaky and dishonest?  That was my opinion of Lee and I'm pretty sure everyone in the apartment 16 
complex held the same opinion.   17 

 Maybe it was living with Lee, but Greyson changed in the months leading up to the shooting.  18 
Dula became what is referred to in the business as a "land carp" -- someone who is constantly 19 
complaining about conditions in the building and wanting management to handle them.  In the three 20 
months before the shooting I heard from Dula at least once a week and 9 times out of 10 times the 21 
subject was noise.  Some of the complaints had merit and other tenants complained as well.  I dealt with 22 
the valid problems, but there were several times I told Greyson that the noise wasn't that bad and to 23 
learn to get along, especially when it's summer and everyone has their windows open.  Remember, one 24 
man's ceiling is another man's floor.  Dula did not like that advice one bit and told me so, although there 25 
was nothing threatening or belligerent in our interactions. 26 

 I thought Umber was a decent guy, paid the rent on time.  I guess he was pretty handy and fixed 27 
most things that went wrong in his unit himself, without bothering to call me.  I don't remember him 28 
ever complaining about another building occupant.  Unfortunately, he was what is known as a "music 29 
man," -- a tenant who likes to play the stereo loud and share his taste in music with the rest of the 30 
building.  I received regular complaints about him and his "triple play" and not just from Greyson Dula.  31 
But usually when I contacted Umber about the complaints, he would just smile and say "Okay, Dylan.  32 
Don't worry, be happy."  And he would turn it down, until the next time.  33 

 The only time Umber ever gave me any grief about turning down his music was just about a 34 
week before the shooting and it was the only time I talked to him about Dula.  The defendant was 35 
griping about loud music again and mentioned to me that the noise from upstairs was getting more 36 
frequent.  I hadn't noticed, but I'm on the ground floor so that buffers sound from the upper tier of the 37 
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building.  Greyson was pretty upset, muttering a few choice words as he left the office, although there 1 
was nothing threatening or outrageous.   2 

 I was going to suggest that Dula go up and hash things out with Umber directly, but I decided 3 
against it since Dula didn't seem to be in the best mood.  So I talked to Umber about the complaint and 4 
he seemed agreeable to turning the stereo down, until I mentioned who had complained.  John seemed 5 
to recognize the name and his mood darkened considerably when he heard it.  He shook his head and 6 
shouted at me "I'm tired of that gun lover trying to tell me what to do!  You tell Dula either back off or 7 
get ready for some of my brand of open carry!"    We stared at each other for a minute and then he 8 
broke into his old grin and told me not to worry about it, he'd stop playing loud music in the apartment.  9 
That was the last time I talked to John Umber.   10 

 John and I interacted so often over the noise issue that we built up a weird, friendly relationship.  11 
He even invited me to that party over at the Last Out Back, celebrating his granddaughter's birth.  12 
Johnny was pretty drunk that night, and I got to hear that whole argument with his son-in-law.  It 13 
started out in jest but the two of them did get pretty hot under the collar.  John carried the threats a lot 14 
farther than he should have and I started to wonder whether they were going to come to blows. Then 15 
the storm passed, just like that, and when I left they were buddies again, sharing stories and shots.  16 

 When Greyson came down to ask about my handling of the noise complaint against Umber, I 17 
warned him about the threats John had made and also described that "Fight, flee or get your gun" scene 18 
at the party.  Hey, if you are trying to keep a secret, don't tell me!  Sharing information about our little 19 
micro-world is one of the few side benefits of being an apartment manager.   Besides, it helps me 20 
become aware of problems before they get too far along.  If people are congregating in shame in the 21 
back alley, or causing other kinds of problems, I usually hear about it first from tenants.  I thought that I 22 
mentioned Umber's name to Greyson during that conversation, but I may have referred to him as "the 23 
guy in 2C." 24 

 The night of the shooting, I was sitting in my chair, reading a book because it was too hot to 25 
sleep.  Like everybody else, I had the windows open but I wasn't using a box fan.  Most people don't 26 
realize that just draws the warm air into the apartment.  So it was pretty quiet inside my place until the 27 
noise started around one in the morning. 28 

 I recognized the sound as Umber's "triple play" mix, but it wasn't coming from inside the 29 
building.  You could definitely hear each song clearly and I thought about going out on a preemptive 30 
strike, before the telephone started ringing.  Although I wasn't in a hurry, I did put my shoes on after the 31 
sounds went on for about 20 minutes.  Then the music stopped and two people started shouting at each 32 
other, really going at it.  I heard some grunting sounds and somebody yelled "Leave me alone," or "Get 33 
away" or something like that.  That was enough for me -- I headed out the door and around the edge of 34 
the building, so I could see what was going on.   35 

 Standing by the building corner, I was quite a ways from the action.  But I could see a big man on 36 
his knees over by the cars and someone else was standing about 40 feet further into the lot.   The 37 
kneeling man got up off the ground, stood straight up and moved toward this other person -- I couldn't 38 
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tell if that was a man or a woman.  The other person stuck his or her right arm straight out and started 1 
moving directly toward the big man.  A few seconds later I heard the shot, and the big man went down.  2 
Someone screamed "Look what you did" or "Look what you made me do" -- I'm not sure which, but it 3 
was one of those two phrases.  I think the scream came from the other person in the lot, but I'm not 4 
positive.  That person turned and ran straight back to the building's main door.  5 

 As soon as the shooter disappeared, I ran over to big man and realized that it was John Umber.  6 
He was lying on his left side in a pool of blood.  Because he was right in the middle of the parking lot, I 7 
was afraid he was going to get run over.  So I started to drag him a couple of feet back in the direction of 8 
his car, but at some point I decided that wasn't a good idea.  Some of the other tenants in the building 9 
were outside, so I asked them to form a perimeter around us while I tried to apply pressure to the area 10 
where John seemed to be bleeding.  I could already hear sirens in the distance and the EMTs were there 11 
within 5 minutes of the shot.   12 

 I've visited John a few times in the hospital and when he's awake he seems to recognize me, 13 
although it's hard to tell.  If he ever recovers, he would be welcome at the Mairyland as far as I am 14 
concerned.  Greyson had a choice about whether to go down to the parking lot in the first place.  And 15 
John had a choice about whether to charge toward the defendant.  But from where I stood, it didn't look 16 
like Dula had a choice about shooting John --it was self-defense.  17 
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STATEMENT OF BILLIE (JOE) or (JEAN) FESTAS 1 

 It may seem strange to you that a person would choose a career as a bloodstain pattern analyst.  2 
How does someone get interested in something like that?  For me, it actually started with bugs.  3 
Growing up in west Texas, insect season started early in spring and lasted pretty much all year.  I'd 4 
always notice the bugs flying through the air, or buzzing around while I combed my hair.  But mostly, I 5 
was fascinated by the way they splattered up and down the windshield of the pickup as we drove 6 
through the pastoral scenes that surrounded my hometown.   7 

 I commenced to studying these splotches, their length and shape.  You can tell a lot about how a 8 
bug came to meet its maker by the mangled remains it leaves behind on the glass.  Was a skeeter 9 
crossing the road or coming straight at you?  Did that blow fly dive bomb the car or rise up from some 10 
roadkill?  Which was travelling faster - the truck or the dragonfly?  That's when the patterns of these 11 
splatters first made, pardon the pun, a big impact on me.  12 

 There's not much call for bug splatter analysts, so I decided to go into the field of forensic 13 
science, with a focus on crime scene reconstruction.  I obtained my bachelor of science at Southwestern 14 
Plains University, with a concentration in physics.  The school offered several specialized courses in fluid 15 
mechanics, the study of the effect of force and motion on liquids and gases.  My outstanding academic 16 
performance caught the attention of the Texas Department of Public Safety and I was offered a three-17 
year internship with the state crime lab.  18 

 Most of the lab's work was routine extraction and testing of substances for drugs or bodily 19 
fluids.  A few of the lab's cases involved bloodstain pattern analysis, or BSPA. I observed or participated 20 
in these cases whenever I could.  However, the lab was rarely called to a crime scene for this type of 21 
work, which is typical in our country's law enforcement culture.  Most local sheriffs and police 22 
departments foolishly think that the general technicians on their staffs can adequately collect and 23 
analyze this type of evidence.   24 

 Although the lab offered me a permanent position, I was tired of figuring out whether the white 25 
powder in front of me was heroin or meth.  I wanted to start my own consulting business, dedicated 26 
primarily to BPSA.  The director of a private forensics firm must have impeccable credentials, so my first 27 
step was to obtain a master's degree in forensic physics at Washington Central University.  This degree is 28 
essential to a proper understanding of the use and interpretation of this type of evidence.      29 

 The Northwest struck me as the perfect place for a forensic business -- so vibrant, so connected 30 
to science and technology and so many violent crimes!   The Washington State Patrol Crime Lab was 31 
hiring and I worked there for three years in the Criminal Investigation Division.   That gave me time to 32 
arrange the start-up capital, and in 2011 I founded NW Forensic Consultants, now nationally recognized 33 
as the premier BSPA consulting agency.    34 

 I have assisted law enforcement agencies from a number of states, but most of my work (I'd 35 
estimate 90% in the last five years) involves analysis and consultation for criminal defense attorneys.  36 
Most police departments and government crime labs think their personnel can handle this type of 37 
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analysis, so they do not contract with independent agencies.  The cost may also be a factor; the firm's 1 
standard hourly rate is $250 for analysis and consultation.  I would estimate a total of 30 hours have 2 
been billed in this case.  In addition to hourly charges, there is an expense stipend of $700 for court 3 
attendance and testimony.  My opinions and conclusions are based upon the objective evidence and my 4 
expertise, no matter who pays my fee.  5 

 What does a forensic bloodstain pattern analyst do?  Simply put, we investigate and analyze 6 
information about the location, shape and characteristics of blood droplets found at a crime scene, to 7 
determine whether the pattern of these droplets can tell us something about what happened.  The 8 
direction and angle of blood spatters may allow us to pinpoint where the bloodshed began and where it 9 
ended.  How a blood drop lands on a surface reveals the speed, size and trajectory of the blood while it 10 
was in flight and helps determine whether the source was stationary or moving.  Detailed analysis can 11 
differentiate primary source drops (straight from the body) from secondary deposits (for example, from 12 
shoes or clothes).  If, like me, you are a highly trained "blood whisperer," the total blood layout may 13 
confirm or refute someone's story about their actions at a crime scene.   14 

 Let's start with a few basic assumptions used in BPSA of the scene of a shooting.  First, the 15 
number of stains found will be dependent on the nature and site of the injury, the presence of any 16 
intermediate targets, and the nature of the projectile used to cause the wound.  The closer the bullet is 17 
to the target, the more the spatter pattern will look like it was created from a spray can. Conversely, if 18 
the projectile starts farther from the target, fewer mist-like spatter stains will be produced. 19 

 Bullet wound spatter is usually one of two types:  forward spatter travelling in the direction of 20 
the bullet and backward spatter away from the bullet. Both types are emitted in a conical fashion; in 21 
other words, the projectile creates a blood pattern that expands out from the impact site. Back spatters 22 
from the entry wound will almost always be possible, whereas forward spatter will only occur when 23 
there is an exit wound. 24 

 Gunshot spatter will also exhibit larger stains beyond that of the aerosol mist stains just 25 
discussed. These larger drop stains will usually display at least a 1-2 mm diameter and will be included 26 
among the mist stains. Due to the small size of blood drops, the blood will only carry 4-5 feet. If a person 27 
bleeds in quantity from a gunshot wound, which is fairly common, pools or trails of blood can form a 28 
third type of pattern at the crime scene.  Finally, if a person is shot at close range, which is defined as 4 29 
feet or less, the back spatter can directly deposit stains on the weapon, the shooter’s body and any 30 
clothing involved.  Some of this blood may drop off in other locations, but microscopic stain patterns will 31 
remain at the initial deposit site unless thoroughly cleaned. 32 

 The patterns produced from gunshots are particularly useful in crime scene reconstruction. 33 
Blood dripping from a cut finger forms large, spherical drops that basically tell you there is still gravity on 34 
earth.  But a gunshot wound is a violent impact, and the force of the bullet is much stronger than 35 
gravity. Because the blood is denser than the air, it breaks up, forming a cloud blood smudge 36 
microscopically smeared on the sky. During their flight, these tiny drops are strongly affected by air drag, 37 
and form elongated shapes that provide clues as to their speed and direction of travel.  38 
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 Cast off stains, resulting from blood flung from a secondary object such as the weapon, the 1 
shooter or the victim's clothing, are not as helpful as wound stains.  However, the cast off stains can 2 
sometimes answer questions about what a person did after the initial wound was inflicted.  For 3 
example, a victim's blood on a suspect's clothing indicates the latter was near the former at some point 4 
and disturbed the area.   5 

 Ideally, a blood spatter team is called to a crime scene and collects extensive data, 6 
including photographs, measurements, and straight-line string angles through the long axis of 7 
individual drops.  This string method is the most accurate way to determine the areas of blood 8 
origin and convergence.  Unfortunately, the ideal is rarely the reality and that is true in this 9 
case.  No BPSA technician was at the crime scene and there was a delay between the police 10 
securing the area and taking measurements and photographs.  In the meantime, I understand 11 
that body of John Umber was moved onto a wheeled gurney and various people tromped 12 
through the parking lot.  Although this is understandable from a human perspective (after all, 13 
they were trying to save his life) from a forensic standpoint it is a disaster. 14 

 In forming my opinions, I have reviewed all of the statements, the photographs and the 15 
measurements taken by police of the distances between various pools and droplets of blood 16 
and various items found at the crime scene.  This review was conducted in accordance with the 17 
standard methods used in my field.  The police photographer focused more on the body's 18 
gruesome details -- the bulging eyes and the twisted mouth -- probably in an effort to stir 19 
sympathy for Umber and his plight.  I would have focused more on the details of the blood 20 
drops, but you can't always get what you want.  Fortunately, if you try sometime you might find 21 
you get what you need, and I found enough information to draw some general conclusions to a 22 
reasonable forensic certainty.   23 

 Although I examined many photographs of the crime scene, I have selected one image, 24 
Exhibit 5, to be used for the purpose of illustrating my testimony.  Exhibit 5 shows a portion of 25 
the area where Umber's body was lying immediately before it was removed from the parking 26 
lot.  Based upon my review, the objective evidence demonstrates that John Umber was moving 27 
straight toward Greyson Dula at the time he was shot, and was most likely running in that 28 
direction. 29 

 Exhibit 5 shows a classic splatter pattern moving directly away from the camera at top 30 
center, just above the right side of the blood pool.  Although the larger drops are most visible, I 31 
was able to determine that a conical mist pattern surrounds these more obvious deposits.  32 
Using special techniques in our photo enhancement lab, I was able to measure the droplets in 33 
this blood cloud. Their angle, size and elongated shape indicated that this pattern was part of 34 
an exit wound "forward spatter" created when the bullet passed through Umber and left his 35 
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body through the lower back.  Assuming this to be the case, the length and characteristics of 1 
the pattern indicate that Umber was probably in a crouched position, like a runner moving 2 
forward, at the time the shot was fired.   3 

 I say "probably" because a conclusion of this type should normally be confirmed by 4 
analysis of the blood spatter pattern on the back of Umber's clothing.  Someone shot while 5 
running forward would have fallen forward and the blood spray caused by the exit wound 6 
would have deposited on that person's back and legs in a very distinctive pattern.  In this case, 7 
Umber's clothes were cut off during emergency surgery and were not collected by police (you 8 
would have to ask them why). It's possible the pattern on the pants was obscured by 9 
subsequent events, although smearing alone will not destroy the initial stains.  Although 10 
confirmation is not possible, I still feel fairly confident in my opinion that Umber was charging 11 
Dula at the time of the shooting. At a minimum, I know he was moving toward the defendant; 12 
the drops don't lie on that point. 13 

 The pool of blood shown in Exhibit 5, which is actually one of a series of pools that 14 
extends below the area depicted in the photograph, allowed me to determine the rough 15 
distance between the defendant and the target at the time of the shooting.  Dula was actively 16 
bleeding from a cut during the incident and through examination of the evidence I located the 17 
largest pool of blood associated with that cut, marked on Exhibit 2 as Point D.  This point is the 18 
logical area of origin, since Dula described standing and displaying the firearm to Umber before 19 
the shooting occurred.  Since the "trail" of blood droplets associated with Dula's flight stopped 20 
at this location, the defendant's blood would primarily collect here, by dropping straight down. 21 
The distance from Point D to the various points where Umber was most likely standing when 22 
shot measures 10 to 18 feet.  23 

 Again, I use the phrase "most likely" because of the vagaries of the scene and the 24 
collection of the evidence.  Umber's body was moved around in the blood pool and may even 25 
have been dragged backwards by the apartment manager, so pinpointing his exact location is 26 
impossible.  My analysis assumes that Umber was moving forward at the time he was shot and 27 
that he continued to move forward for a short distance -- people rarely drop straight down like 28 
a stone after being shot.   Of course, the calculation would be off if Umber weren't charging 29 
Dula when he was shot, but the spatter patterns make that the least likely scenario and the 30 
only person who claims that happened was across the street with an obstructed view.  31 

 The "trail" Dula created in the parking lot contained blood droplets slightly elongated in 32 
opposite directions, which is consistent with the defendant's description of approaching 33 
Umber's body after the shooting. It would also be consistent with Andromeda McGee's 34 
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testimony that Dula was moving forward toward Umber at the time of the shooting.  But this 1 
second explanation is less probable, in my opinion, when the scene is viewed in its entirety.  I 2 
could give you a detailed explanation of why this is true if I had all of the charts and 3 
photographs here, but you probably still wouldn't be able to understand it.   4 

 By the way, the blood trail meandering to the top left on Exhibit 5 is the most difficult to 5 
explain.  Most likely, it represents blood dripping from the gurney used to wheel Umber to the 6 
ambulance, although you would expect to see a wheel print in there somewhere.  I suppose it 7 
could be the defendant's blood, although a collection of Dula's blood in that location should be 8 
symmetrically pooled, not forming a heavy trail back toward Umber's car.  Examining Dula's 9 
clothes for close range spatter and typing samples of blood from different areas of the scene 10 
would have been helpful in the analysis.  But the police apparently didn't think it was necessary 11 
to keep anyone's clothes or type anyone's blood.  Again, you would have to ask them why they 12 
were negligent on these parts of their investigation.  In any event, that particular trail doesn't 13 
affect my primary opinion concerning the positions of Dula and Umber at the time the shot was 14 
fired.  15 
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STATEMENT OF LEE SHELDON 1 

 I was just trying to make it in the big city and keep my expenses down.  That's why I took an 2 
apartment with someone I hardly knew.  And that's how I ended up here, testifying about something I 3 
wish I had slept through.  4 

 My parents live in Barryton, which is now considered a suburb of Alki City.  The two towns used 5 
to be separate, but they grew together as the pine trees between them came down and houses and 6 
apartments filled the space.  I wasn't sure what to do after graduation, so I stayed home for a while.  I 7 
took some general courses at the community college and cashiered at one of the local convenience 8 
stores.  And I played open mics and local bars with the group my friends and I formed in high school.  9 
Our band, the Doctor Whews, played what could best be described as angst-filled techno trash, pureed 10 
in a synthesizer and discharged at a high volume on its unsuspecting victims.  At least, that's the critique 11 
my dad repeatedly provided.   12 

 But that was just kid stuff, no one in the group ever really thought about a career in music.  13 
After a couple of years at home turned into six, I decided that I needed to try something new and 14 
explore my options.  Fortunately, I picked up some skills while working construction during the summers 15 
and the building industry was booming in Alki.  There's a lot of competition, but I can usually find 16 
something -- flagging, framing, general labor and cleanup.  The best paying work is seasonal, so I've 17 
learned how to save during the good times and scrimp when things are slow.  18 

 At first, I rented my own apartment, enjoying the extra space after years of living with the 19 
family.  Besides, I figured I'd be hosting my friends from back in Barryton, holding all-night Doctor Whew 20 
reunions. That scenario happened exactly once.  The manager and neighbors weren't any more 21 
appreciative of the music than my dad. We'd barely started chording before the walls were knocking 22 
and the phone was ringing.  So the band dissolved for good, gone and forgotten, unless you accidentally 23 
stumble across our Facebook page.  24 

 Jobs were tight during the Great Recession and the quality of work I could find declined for a 25 
while.  So I started sharing apartments with roommates, rather than taking a lousy place just to call it my 26 
own.   Roomies are definitely a mixed bag and each one comes preloaded with quirks and foibles.  I'm 27 
sure they feel exactly the same way about me.  Even after things picked up again, I decided to keep 28 
sharing a place so I could build my savings.  That's how I ended up renting a room in Greyson Dula's 29 
apartment, about 9 months before the shooting in the parking lot.  30 

 The defendant was up front about owning guns and keeping them in the apartment.  The first 31 
time we spent an evening together, as Greyson showed me each weapon and described its capabilities 32 
and safety features, the words conveyed passion, even pride in the guns.  Greyson assured me that 33 
these firearms were only for hunting and target practice, except for the Glock.  I appreciated the 34 
openness -- a lot of roomies don't reveal things like that until after you moved in. I've always been 35 
squeamish around guns and wasn't thrilled by their close proximity, but I figured live and let live.   36 
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 Greyson was a great roommate in some respects.  Rent and utilities were divided fairly and paid 1 
on time with no hassle.  Although I was definitely the more social member of the household, the 2 
defendant never tried to cramp my style or restrict me to certain hours or activities.  I had half the 3 
cupboard and bathroom space and when I cleaned up a mess, I knew it was my own.  We didn't really 4 
hang out or share activities in common, but my dance card was already pretty full when I moved into the 5 
apartment.  6 

  The biggest quirk was the gun thing, which I should have seen coming.  Many times when both 7 
of us were home and awake, Greyson had one or more of the guns out.  Looking at them, cleaning them, 8 
talking about them, especially the Glock.  When I politely indicated that the trigger pull ratio of the 9 
"Black Labrador of Pistols" did not really interest me, Greyson didn't seem to hear me.  Finally, I 10 
commented that a fool with a gun was still a fool - with a gun, you will be what you are just the same.  11 

 The defendant stopped talking about the guns with me after that, although the firearms were 12 
still regularly cleaned in silence.  Greyson was still online, chatting with whoever about shooting guns 13 
and ammo of various types.  What I could see of the conversation seemed good-natured, not 14 
threatening or belligerent.  It was more of what I would call an immature obsession, like a teenage crush 15 
on an inanimate object.  I've had Star Wars or Twilight obsessed friends who were far worse, believe me.  16 

 Same thing when Greyson discovered the open-carry movement.  Next thing you know, Greyson 17 
was on the way to every rally and demonstration, yakking about the important constitutional rights they 18 
are going to vindicate.  The defendant never carried a gun openly that I ever saw, not even to most of 19 
the OCU events.  I think Greyson was going to take one of the hunting rifles to some of the 20 
demonstrations, but I don't know if that ever actually happened.  21 

 Maybe this stems from my days with the Doctor Whews, but I've always been pretty tolerant of 22 
other playing their music.  We live in a city, so the night air isn't exactly filled with chirping crickets.  23 
People make noise and there are a lot of people here.  Sometimes it was a little over the top, especially 24 
from the guy just above and to the rear of us.  I know now that his name was John Umber, but I didn't 25 
know that until after the shooting.   He liked a nice solid blast of music any time of the day or night.  26 
Those same three loud, repetitive songs assaulted the building at least once or twice a week.  It usually 27 
stopped by midnight, but a couple of times the noise went on really late into the night.  About a week 28 
before the shooting, it even got to me.  Exhibit 3 is a transcript of my call to the police about that 29 
incident.  They took a report and did squat -- their normal.  30 

   Greyson, on the other hand, grew increasingly sensitive to the noise, especially in the month 31 
before the shooting.  The defendant needed sleep and wasn't interested in tolerating the music of 32 
others in the building.  Umber's music especially bothered Greyson, but he wasn't the only one. There 33 
was a tussle with one of our neighbors almost every week about some sound that they were making in 34 
the privacy of their homes.  Sometimes the argument was directly with the "offending party," but Dylan 35 
Zimmerman also received a regular earful.  36 

 The last time I heard Greyson call the police about a noise complaint was a week before the 37 
shooting and it involved Umber's noise level.  The music started that night around midnight and was still 38 
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going around 2 am.  I put a pillow over my head, but you could still hear the bass.  And I could still hear 1 
the defendant stomping around our place, complaining and yelling. Greyson left at one point and the 2 
music stopped for a little while.  But after Greyson came back inside, the music started up again at an 3 
even louder level.  Greyson called the police and apparently didn't get a satisfactory response.  After the 4 
phone conversation I heard a thump and a crash in our living room. I discovered that Greyson had 5 
punched a hole in the wall and knocked over a picture.  Greyson was very apologetic and fortunately my 6 
construction skills included drywall patching.  I asked Zimmerman for a little touchup paint, without 7 
saying why I needed it, and managed to fix the damage. 8 

 The defendant was the only person who woke me up the night of the shooting. Things had been 9 
pretty normal that evening, although this was day four of the heat wave that drove the high 10 
temperatures to records in Alki City that week.  We opened the blinds and windows after sunset and 11 
started the fans, but it was still pretty warm in my bedroom.  Greyson was not upset or agitated about 12 
anything and hadn't been drinking that evening.  We complained about the weather and made small talk 13 
for a few hours, then decided at about the same time to try to get some sleep.  The room doors were 14 
open to let the air circulate in from the living area.   15 

 I managed to doze off.  Suddenly, Greyson was yelling out in the living area.  It sounded like the 16 
defendant was near the front window, but I couldn't say for sure.  He was yelling something about "Not 17 
again, this has got to stop!  I'm going to make it stop!"  I listened but I really couldn't hear anything 18 
unusual.  There was street noise outside and the refrigerator was working overtime in the kitchen.  After 19 
a couple of minutes Greyson was quieter and I must have drifted back to sleep.   Then I heard our front 20 
door slam and footsteps headed down the hall.  I decided to get out of bed and see what was going on. 21 

 The next thing I remember, clear and definite, was a gunshot.  I don't know why I associated 22 
that sound with a gun, since I really haven't been around guns being fired.  I suppose it could have been 23 
a car backfiring, but that is what I associated it with that night -- a gun.  As I headed for the front 24 
window, I heard Greyson's voice, as clear as if Greyson was standing right next to me, say "That's what 25 
you get!"  The voice was high-pitched, full of fear and anger. 26 

 When I reached the window, Greyson was standing in the parking lot, over someone lying on 27 
the ground.  Greyson reached down and rolled the person to the side and seemed to be feeling the 28 
neck.  That's what it looked like from up there in the living room, but the lighting down in the parking lot 29 
was terrible.  Why didn't Zimmerman replace those bulbs when we all complained?  Greyson had 30 
something in the other hand -- I'm guessing it was the Glock.  Then Greyson stood up and walked slowly 31 
back toward the apartment, while the other person stayed on the ground.  I stared at that form on the 32 
pavement for a long time, unable to look away.  33 

     I finally turned away from the window when the defendant opened the apartment door.  34 
Greyson was trembling, shaking hard would probably be a better term.  I froze because the Glock was in 35 
the right hand, the bloody finger still on the trigger.  We stared at each other for a couple of minutes 36 
and then Greyson sat at the kitchen counter and methodically unloaded and dismantled the gun.   37 
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 After the gun was completely apart, which didn't take very long, Greyson stepped away from 1 
the counter, pulled a phone from somewhere and called the police.  Greyson was crying a little at that 2 
point and was very upset and remorseful.  After the call, Greyson asked me to go outside and wait until 3 
the police arrived, so they would not think that I had anything to do with the shooting.  The defendant 4 
was waiting in silence when they showed up and fully cooperated with the arrest process.  5 

 I don't know what happened down there that night and I really don't care.  Umber is in a coma 6 
and Greyson's life is ruined because that stupid gun was available.  There will never be another one in 7 
any place I'm associated with, I can tell you that.     8 
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STATEMENT OF GREYSON DULA 1 

 If you had told me three years ago that I would be in a courtroom in Alki City, accused of 2 
harming another human being, I would have laughed in your face.  Back then, I'd never even been to 3 
Pine County and I was the one holding people accountable for their crimes.  Lately, it occurs to me what 4 
a long, strange trip it's been to last summer's events.  I shot John Umber, but I swear it was in self-5 
defense. 6 

 I was born and raised in Minnesota, out on the edge of the bluestem prairie.  My hometown was 7 
a farming community, quiet and peaceful, except when the wind picks up and the thunder rolls.  The 8 
place was well past its prime when I lived there and it was bleeding young people in search of something 9 
more exciting.  I was one of those kids and I took off as soon as I graduated from high school.   10 

 I thought I would find my ticket out in the military, but my grades were only decent and the 11 
recruiters were looking for technical skills.  One of them mentioned that police agencies and jails were 12 
always looking for the smart and the strong and you didn't need to be a computer nerd.  So I applied 13 
around and ended up landing a position as a guard at the Prison Grove Correctional Facility.   14 

 The prison administrator didn't care if you had much experience (I had none), if you were willing 15 
to work hard and learn on the job.  I went through the in-house academy, which included some 16 
weapons training.  The focus was on mediating disputes, talking detainees down in emotional situations 17 
and subduing prisoners without using our guns.  Most of the training was working with more 18 
experienced guards.  I tell you, that institution was one miserable place, especially in winter when the 19 
icy wind burned through the narrow spaces between the bars.  I worked there for two years and was 20 
glad when I finally took one last look at the prison yard.   21 

 Most of my work experience has been in jails or security and that's how I ended up in 22 
Washington.  I applied over the internet for a guard position in Cedar County and worked in that jail for 23 
six years.  I received a commendation for defusing a hostage situation, by convincing everyone in the cell 24 
block to stand down.   The entire time I was there, I only had two write-ups.  The first was for cuffing a 25 
transport too tightly and responding in kind when he started loudly mouthing off.   That was early on 26 
and I just received a warning and some additional training after that incident. 27 

 The second incident occurred when we were all called out to assist the regular sheriff's office 28 
with a big disturbance outside a local club.  I'm not sure what started the problem -- too many people 29 
who wanted to get in and couldn't, I guess -- but there were a lot of hot heads who would not disburse 30 
when ordered to do so.  Everyone was yelling and pointing fingers and you could hardly hear yourself 31 
think.  Finally, the sound and pointless fury of it all was really starting to bug me.  So I stood away from 32 
everyone, held my service revolver straight up and shot once into the air.  You know, like they do in the 33 
movies to get everyone's attention. 34 

 And it worked! You could hear a pin drop after that and everyone dispersed immediately.  I 35 
thought I'd shown some real initiative, but my superiors had a different idea.  I was brought up on 36 
formal discipline and suspended without pay.  I appealed the suspension and eventually worked out a 37 
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deal for a reprimand without admission of wrongdoing.  I still don't think I did anything wrong, but I was 1 
about to start work in the private sector, so this "black mark" was no big deal to me.  2 

 A friend of mine told me that the PineWatch Security Agency in Alki City was paying big bonuses 3 
for experienced guards.  I didn't know anyone up there, but a fresh start sounded like a good idea.  So I 4 
made the move and was hired as swing supervisor for a crew of 10 guards. The pay is good, but most 5 
nights the work is pretty boring.  We are responsible for watching warehouses after the day crews leave, 6 
chaperoning armored cars, event security at the arena, whatever patrol jobs come in on the south side.  7 
Keeping track of multiple locations can be stressful, but I've trained most of my crew, so things work 8 
well as long as they remember to listen to me and do things my way.  9 

 Because I didn't know anyone else in the area, I rented a small two-bedroom unit in the 10 
Mairyland Park Apartments and advertised for a housemate to share expenses.  Sharing with other 11 
singles has worked well in other cities for me and most of the housemates have been tolerable.   In my 12 
time at the Mairyland, I've had four people share the apartment and I can honestly say we got along 13 
fine.  I did have a dispute with the roomie just before Lee Sheldon moved in, about how loud she kept 14 
playing her stereo while I was trying to sleep.  But we resolved that -- at my suggestion, she hit the road.   15 

  When you're busy with work, it's hard to get to know people in a new city.  I supervise most of 16 
my co-workers, so I didn't socialize with them.  Most of my free time is during the day, when people are 17 
not out mingling.  I joined several clubs and organizations, attended meetings and events and tried to 18 
get involved in community affairs.  But the only group that really clicked for me was Open Carry Unified.  19 

 Don't get me wrong, I'm not a gun nut with some extensive arsenal.  I hunted and shot skeet 20 
with my dad back in Minnesota and inherited his rifle and a shotgun.  I keep those in a lockbox in my 21 
closet and occasionally I'll meet some of my ex-colleagues in Cedar County and hunt grouse or ducks.  I 22 
have no burning desire to carry these weapons around Alki City.  But it bothers me that someone would 23 
try to tell me that I can't.   24 

 A few weeks after the Washington legislature banned the open carrying of firearms in the 25 
capitol building, I went to a meeting of citizens who planned to peacefully protest that decision by 26 
sitting in the gallery with their rifles.  There were a lot of great people at the meeting and we shared a 27 
lot of common interests and values.   The protest was a real family affair, with some of the group 28 
bringing their children.  We didn't make it through the State Patrol on the steps, but the press gave us a 29 
chance to make our point and we met with a few representatives who promised to consider our 30 
concerns.  That was the beginning of OCU and we've met at least monthly ever since.   31 

 It was at one of those regular meetings that I met John Umber and his buddy Frankie Baker, for 32 
the one and only time before the shooting.  The purpose of the meeting was to plan an open carry picnic 33 
at nearby Mairyland Park, where we would bring our rifles, burgers and potato salad.  We talked about 34 
the need to make our intentions clear and to publicize what we were going to do well in advance.  There 35 
were about 20 people there, mostly regulars. A couple of us led the discussion and I thought it was  a 36 
productive session, until Umber started talking.   37 
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 Umber had been pretty quiet, but Baker seemed to be constantly whispering to him and 1 
needling him about something.  Toward the end of the meeting, he suddenly stood up and went into 2 
this long rant about keeping the government off our backs and how we needed to carry wherever we 3 
could provoke a response, not just some dumb picnic.  He described his prowess with weapons and how 4 
he could shoot a fly off a mole at 50 yards.  He repeated that point a couple of times.  Finally, I told him 5 
we need to get back to business and to save all of that other stuff.  6 

 Things deteriorated rapidly after I tried to move things along.  Umber said he wasn't going to 7 
bite his tongue and hold his breath.  His friend seemed to be egging him on, telling us several times 8 
"Thunder gonna shake your ground!" Several of us told him to cool it, but I did get into the longest 9 
shouting match with him.  It was pretty intense, and I found his demeanor quite threatening, although 10 
Umber never said he wanted to harm anyone.   He finally turned to stomp out with his pal and I 11 
followed him to the door and told them both "you get out of my sight."  His friend embellished that 12 
statement -- I was upset but I never said anything like Baker claims.   13 

 That meeting was three or four weeks before the shooting.  I should have made the connection 14 
between Umber and the music, but it didn't occur to me that it was the same person.  All I knew was 15 
that someone started playing loud music almost every night in the complex and it really bothered me.  16 
Sometimes the sound came from an apartment above and to the north of me.  Sometimes the music 17 
came from a black Chrysler, sitting in the apartment parking lot directly below our living room window.  18 
But every night it was the same three songs, over and over, loud and obnoxious until late in the 19 
morning.  It always seemed to start right after I went to bed and it was always bad, but the sound was at 20 
its peak when the music came from the Chrysler.   21 

 On two occasions, I went upstairs to ask whoever it was to turn it down.  No matter how much I 22 
knocked and yelled, no one came to the door.  Maybe they couldn't hear me, or maybe they just didn't 23 
care.  People would poke their heads out and glare at me, like I was the problem.  Can't anyone else 24 
hear that sound? 25 

  Next, I complained to the apartment manager, who told me that the guy - Zimmerman never 26 
said his name -- was very upset, even threatening to get whoever complained.  But Dylan claimed that 27 
he finally calmed down and promised that the music in his apartment would stop.  Big joke -- that's 28 
about the time the soundtrack to my bad dreams shifted to the front parking lot. Finally, about a week 29 
before the shooting, I tried calling the police about the problem.  The transcript of that 911 call is part of 30 
Exhibit 3.  The dispatcher promised someone would drive through the parking lot, but I'm sure they 31 
never did a thing. 32 

 The night of the shooting, I went to bed around one in the morning, which was normal for me.  33 
Lee was already asleep directly across the hall.  All of the windows to our apartment were open, because 34 
it was a hot August night and the place was sweltering.  Suddenly, that loud music came pulsing, 35 
throbbing through my room.  The deep bass notes were particularly clear, punctuated by high, whining 36 
vocals that seemed to last forever.  The sound was outside and I recognized the same songs that had 37 
jarred me every night for the last four weeks.   38 
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 I tried to sleep with one eye open, gripping my pillow tight against my head, trying to never 1 
mind the noise I heard.  After 20 minutes I decided that enough was enough.  I needed to contact the 2 
black Chrysler out in the parking lot and tell him to turn the music down and keep it down.  Since I was 3 
sleeping in shorts, I took the time to put on a tee shirt, pants, a shirt-jacket and my shoes.  I thought 4 
about asking Lee to go down with me, but I could hear snoring across the hall.  So I decided to go down 5 
by myself.   6 

 I was irritated but not angry.  At the last moment, I hesitated -- it occurred to me that I might 7 
encounter one or more strangers on drugs or prone to violence.   So I retrieved my Glock 19 pistol from 8 
the shoebox underneath my bed.  I purchased this gun from a licensed dealer in 2015, shortly after 9 
moving to Alki City.  I am trained in firearm safety and regularly take the Glock to a local range to 10 
practice, so I won't shoot myself in the foot.  My permit allows me to carry this pistol concealed 11 
anywhere in the city, but I don't do that regularly.  It is for personal protection -- unfortunately, you 12 
never know who you are going to run into when you are out on security patrol. 13 

 The magazine was loaded with Speer Gold Dots, bullets designed for more "stopping power" 14 
than regular ammunition.  The chamber was always left empty for safety reasons.  If I want to fire the 15 
gun, I must deliberately chamber a round, then depress the safety lock and the trigger at the same time. 16 
The pistol can be fired semi-automatically after it is ready, which takes me a couple of seconds. 17 

 Since I didn't want to fool around with strapping on my shoulder holster, I stuck the pistol in one 18 
of the big lower pockets on my shirt-jacket.  Then I walked down to the parking lot, which is below my 19 
living room window, as depicted in Exhibit 1.  While I walked down the hall, I tried to be quiet, so as not 20 
to disturb my neighbors.  No one else came out, or seemed to be disturbed but that horrible music. 21 

 I walked out into the middle of the parking lot and stopped to listen for the exact location of the 22 
music.  It didn't take long to figure this out -- it was the same black Chrysler that was the source every 23 
other time.  The lot was pretty dark and the windows on the car were tinted, so I couldn't see how many 24 
people were inside.  I approached the driver's side slowly, even stuck my hands in my pocket as a casual, 25 
non-threatening gesture.  Using my knuckles, I rapped on the driver's side window.  The music 26 
continued and no one seemed to respond, so I knocked again, harder and louder.  I could see some 27 
movement in the vehicle, like a body bending toward the right, then sitting up again.  But still no 28 
response to me and the grating music stayed exactly the same.  29 

 Frustrated, I decided that the music must be too loud for him to hear my hand knocks.  So I took 30 
the Glock out of my pocket and began knocking on the window with the butt of the gun.  I didn't think 31 
the force was that hard, but after about a dozen strikes, the window suddenly shattered. My hand went 32 
through the opening, but I pulled back quickly before anyone could grab the gun. 33 

 Exactly what happened next is not clear or easy to describe.  It seems like the music disappeared 34 
-- one moment, someone was screaming that he had "No time for losers!" and then that sound faded 35 
away.  The car door swung open with such force that I couldn't get out of the way.  The upper point of 36 
the door cut a big gash in my right hand, down to the bone.  A huge, muscular guy came barreling out 37 
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and immediately charged at me.  It was so dark and things were so close, I couldn't get a good look at 1 
him, but he might have been bleeding.  He kept screaming, over and over, "Man, my face!"   2 

 He barged into my side.  Somehow, I managed to stay on my feet.  I think that's what saved me -3 
- I would not be sitting here now if he had managed to knock me to the ground. We struggled and 4 
wrestled, drifting further into the parking lot.  Although I don't remember saying anything, the 5 
adrenaline was really pumping, so I can't say for sure.  He kept alternately yelling "My car! My face!"  All 6 
this time the gun was in my hand and I finally managed to hit him with it on the left temple.  That 7 
stunned him and he went down on one knee, both hands on the ground.  8 

 Free from his grip, I turned back toward my apartment and ran as fast as I could.  All I wanted to 9 
do at that moment was get away.  I needed help and I know now that I should have yelled or made more 10 
of a commotion in the parking lot.  Maybe that would have scared him off.  Instead, as I was about 11 
halfway across the lot, something buzzed by my right ear.  My first thought was that it was a knife, but 12 
all I could see was an elongated shape that gleamed as it went by and through the circle of one of the 13 
lights.  The shape bounced on the pavement and skidded into a planting strip.   14 

 I turned back and saw that the driver was on his feet and had moved toward me.  He had 15 
stopped under another light circle, about 30 feet away and was breathing heavily, hands clenched and 16 
on his knees.  And now I recognized him as John Umber.  It all flooded in on me at that moment -- our 17 
confrontation at the OCU meeting, Dylan Zimmerman's warning and what Dylan  had told me about 18 
"Fight, Flee or Get Your Gun".  I didn't know then about the rest of Umber's past, or his prior conviction.  19 
But it all makes perfect sense now.   20 

 Now I was afraid and so angry I could feel my heart pounding in my ears.   It was useless to run 21 
now, because he was up and looking right at me - I couldn't turn my back on him now.  So I held the 22 
Glock straight out and level, hoping that would deter him.   Instead, he moved straight toward me, 23 
screaming incoherently as he came.  I started screaming too, and pulled the trigger when he about 6 24 
feet away.  Somehow -- don't ask me when -- I had chambered a round between the time I broke the 25 
window and the time he charged.  I wasn't aiming for a specific place, just firing at him, maybe thinking 26 
the noise would startle him.  Really, I don't know what I was thinking.   27 

 Umber lurched backward slightly and then he pitched forward.  He landed face down about 5 28 
feet in front of me.  At first, I didn't see any blood on his back, where you might expect an exit wound.  29 
Maybe he just tripped, I thought, maybe I missed him.  Then the pool seeped out from under him and I 30 
knew he had been hit. 31 

 I felt cold standing there -- I'm sure I was in shock.  I heard myself yelling at him, something like 32 
"Look what you made me do!"  Maybe it was something else.  Another voice was yelling from 33 
somewhere, but I couldn't make out the words.  I didn't touch Umber, or check his vital signs like they 34 
do in the movies.  The Glock was back in my shirt pocket and I walked back to my apartment.  Inside, Lee 35 
was up and saying something, fear in his eyes.  At the kitchen counter, I sat down and unloaded the gun, 36 
then took it completely apart while Lee watched and talked, increasingly hysterical.  Then I called the 37 
police, the transcript is also part of Exhibit 3.   38 
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 I'm sorry for Umber and his family.  I did not go to the parking lot with the idea of hurting him or 1 
anyone else.  But I did what I had to do when he charged me.  And if faced with the same situation, I 2 
would do it again and stand my ground.    3 
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EXHIBIT  3  

   
SOUND LEVELS - MAIRYLAND PARK APARTMENT FRONT 

 
 Last Setting 

Closed  
Last Setting 
Open 

Max Volume 
Closed  

Max Volume 
Open 

Point One 
(Left of Awning) 
 

49db (65db) 58db (74db)  65db (89db) 78db (101db)  

Point Two  
(Under Awning) 
 

42db (55 db)  47db (63db)  60db (72db) 71db (79db) 
 
 

Point Three   
(Right of Awning) 
 

51db (66db) 59db (76db) 67db (91db) 80db (101db) 
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EXHIBIT 4 

TRANSCRIPTS OF 911 CALLS 

 

Call One:  August 11, 2017 at 0146 

911:  911.  How may I help you? 

Caller:  ARRRGH!  [Indecipherable muttering] 

911:  Hello? Can I help you? 

Caller:  Yes, you can help me!  I need someone to do something about the noise coming from  
  my neighbor's apartment! 

911:  What sort of noise is it?  Is someone in pain? 

Caller:  Not yet!  It's music, really loud music, blasted over and over at all hours.  

911:  And where are you located? 

Caller:  I'm in my apartment. . . Mairyland Park Apartments, 2B, out near Highway 990. 

911:  What's the address? 

Caller:  It's not the highway.  I can't think!  Where this place?  . . . It's called Loanley Street.  43  
  NE Loanley Street.  Help me! 

911:  Okay, I'm trying to help you.  What is your name? 

Caller:  Greyson Dula.  I'm in Apartment 2B.  The noise is just above me -- I'm sure it's   
  Apartment 3C.  I know who it is and where it is.  I just don't know what to do! 

911:  You need to calm down.  We'll send someone one out there.  How long has the music  
  begin going on tonight? 

Caller:  About 20 minutes.   But it happens all the time, night after night, for hours at a time.  I  
  know what's coming and I demand it be stopped!  I have to sleep. 

911:  Well, all right . . . 

Caller:  I know who it is and I know where they live.  If I have to, I'll go up there myself and take  
  care of it. 

911:  Don't go up there, okay?  We'll send someone out to address the situation.  You sound  
  like you are too upset to deal with this directly. 
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[Call One continued] 

Caller:  I'm sorry, I guess it's not really that big a deal.  I'm, I'm just tired.  I apologize for yelling. 

911:  That's okay, we get that a lot.  We'll send someone by soon to check this out, okay?  Do  
  you need any other assistance? 

Caller:  No, no, I'm fine.  I'll just let the police handle it. 

911:  This number, 606-0842, is that where we can reach you? 

Caller:  Yes, thanks.  Are you going to call back? 

911:  Only if we need more information.  If something else happens, you can call back.  We'll  
  check it out.   

Caller:  All right, thank you. 

[End of Call One] 

 

* * *        * * * 

Call Two:  August 19, 2017 at 0203 

911:  911. How may I help you? 

Caller:  This is a non-emergency. 

911:  How come? 

Caller:   There is a car parked in the parking lot of my apartment complex blaring their bass and  
  they've been -- they're just parked sitting there with their music on -- like -- I thought it  
  was my neighbors at first.  But then I realized it was outside.  

911:  What is the address? 

Caller:  It's the Mairyland Park apartment complex.  43 NE Loanley Street. 

911:  OK.  And what kind of a car is it? 

Caller:  It's a black 300 -- Chrysler 300. 

911:   Can you see a plate from where you're at? 

Caller:  Did you a license plate? No, we can't see it, my roommate is looking down there. 

911:  And your name is? 
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[Call Two continued] 

Caller:  Lee Sheldon.  It's really my roommate's problem.  I can't hear it as well in my room.  

911:  And what building is it in front of at the complex? 

Caller:  It's Building A.  This happens pretty regularly, but it's a lot worse tonight.  It's been going 
  on a couple of hours now, at least.      

911:  All right, and . . .  

Caller:  It's usually upstairs. 

911:  And . . . 

Caller:  But tonight it's outside, coming from the Chrysler. 

911:  I need you to focus.  Where is a number we can reach you?   

Caller:  489-4608, and I'll be here. 

911:  Good to know.  If they turn it off before we get there give us a call back, ok? 

Caller:  You see it's really weird because when I went in my room I couldn't hear it that loud, but 
  if you move around the place, it -- now it's not playing -- but then -- never mind now --  
  it's going.  I've paid my dues -- yeah, that's it again.  So it's like it will stop for a few  
  seconds and then it will start going again.   

911:  Well if it gets completely quiet before we get there, give us a call back.  

Caller:  Ok. Thank you.  

[End of Call Two] 

 

* * *        * * * 

 

Call Three:  August 25, 2017 -- Wednesday Morning ,3 a.m 

911:  911. How can I help you? . . . Hello, is anyone there? 

Caller:  I, I, . . . I have an emergency.  Um, at my residence.  

911:  What's the address that you're calling from? 

Caller:  It's 43 NE Loanley Street.  I just shot somebody.  
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[Call Three continued] 

911:  Okay, who did you shoot? 

Caller:  Uh, well my neighbor has been playing his music really loud and  . . . [inaudible, sounds  
  like sobbing] 

911:  What is the number of the apartment where you shot somebody? 

Caller:  It wasn't in the apartment.  I, um, went up to the man's car in the parking lot, cause he  
  was playing his bass so loud, in, in the lot. I knocked on the door and the man charged at 
  me with what, I didn't know what was in his other hand.   

911:  Where is the gun now? 

Caller:  It's sitting in my kitchen right now.  The magazine is unloaded, where do I need to put  
  it? 

911:  Leave it where it's at.  Do you know if the guy is conscious or breathing? 

Caller:  I have no idea.  I ran, I was, I feared for my life.  We've called you before about this  
  gentleman playing his music really early in the morning.  

911:  Why did you go out there with a gun? 

Caller:  I didn't go out there to provoke anything.  I just knocked on the door.  I didn't produce  
  my weapon until he charged me.  And then he brought something up, I don't know what 
  it was. That's when my pistol came into play.  

911:  How many times did you shoot him? Do you know if he is still alive? 

Caller:  I shot him once.  I don't know, I don't know.  I cannot believe this happened. . . .   
  [sobbing] 

911:  Officers are on their way right now, okay?  They will send medical to him and come to  
  contact you. What is your apartment number? 

Caller:  Building A, Unit 2B.  My Glock is on the counter, it is right here in plain sight.   

911:  You need to step away from the gun.  Stay on the phone and when the officers come  
  you need open the door for them, then put your hands in the air.  I'll tell you when.  

Caller:  Reflexes got the better of me.  And what is to be must be.  

911:  Just stay on the line, okay? 

[No additional relevant conversation.  End of transcribed portion of Call Three] 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
 

IN AND FOR THE COUNTY OF PINE 
 

 
STATE OF WASHINGTON,  ) NO. 17-1-867530-9 
            ) 
   Plaintiff, ) MOTION IN LIMINE TO EXCLUDE 
     ) TESTIMONY OF WITNESS RE: 
     ) MISOPHONIA 
 vs.    ) 
     ) 
GREYSON DULA,   ) [Clerk’s Action Required] 
     ) 
          Defendant. ) 
 
  
 COMES NOW Greyson Dula, by and through the defendant’s attorneys, and 

moves the court for an order excluding any testimony from Kris Craig-Bentley 

concerning the following subjects: 

 1)  General testimony concerning the condition known as misophonia; and 

 2)  Opinion testimony that the defendant, Greyson Dula, suffers from the 

condition known as misophonia. 

 This motion is based upon ER 701 through 703 and the authorities to be presented 

to the court at oral argument on the motion.   

      Respectfully submitted, 

 

      /s/____________________________ 

      Attorney for Defendant 
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AUTHORITY FOR PRETRIAL MOTION 

 

ER 702: 

If scientific, technical or other specialized knowledge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, 
training or education, may testify in the form of an opinion or otherwise. 

ER 703: 

The facts or data upon which an expert bases an opinion may be those perceived by or made known to 
the expert at or before the hearing.  If of a type reasonably relied upon by experts in the field in forming 
opinions or inferences, the facts or data need not be admissible in evidence.  

* * * * 

Tegland, Evidence Law and Practice, Washington Practice Series, (Vol 5B, 2016): 

 [p. 47]  Under Rule 702, the emphasis is on whether the witness could be helpful to the trier of 
fact rather than on the specific nature of the witness’s credentials.  As one federal opinion states, the 
only question for the trial court to decide is whether the witness’s “knowledge of the subject matter is 
such that his opinion will most likely assist the trier of fact in arriving at the truth.”  [U.S. v Barker, 553 F. 
2d 1013(6th Cir, 1977)] 

 The courts have said that the witness need not belong to professional organizations or have 
certificates of training; that the witness need not be an outstanding practitioner in his or her field; and 
that comparisons between the stature of the witness and that of an expert for the opposing party go 
only to the weight of the testimony and are for the jury to resolve. 

 [pp. 58-59]  A separate but related issue is whether a witness without a medical degree may 
express an opinion on a medical question (or a question that is at least medically related) other than the 
standard of care.  Such an opinion may be admissible, assuming the witness has acquired the necessary 
expertise in a related field, though the courts will still insist upon a medical degree for a witness 
testifying on matters that reasonably require the expertise of a physician.  Borderline situations can 
obviously arise. . . Psychologists, qualified social workers, and other mental health professionals have 
often been held qualified to address mental health issues. 

 [pp. 124-25]  Various medical conditions require an explanation by a physician or other qualified 
expert, and expert in opinion is routinely admitted on medical issues. . . .  In medical malpractice cases, 
[medical] expert testimony regarding the applicable standard of care is normally admissible and 
normally required. 

* * * *  
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O’Neill v City of Port Orchard, 194 Wn. App. 759 (Wash. Court of Appeals, Div. 2, 2016): 

This appeal arises from Pamela O'Neill's bicycle accident in the city of Port Orchard (City). 
O'Neill filed suit against the City, claiming that a defect in the street pavement caused her 
accident. The superior court granted summary judgment in favor of the City.  We hold that 
the superior court erred by excluding most of the bicycle expert's testimony under ER 702, 
and granting summary judgment regarding the City's duty. Thus, we reverse and remand to 
the superior court for further proceedings consistent with this opinion. 
 
O'Neill was commuting home from work when she was thrown from her bicycle at the 
intersection of Sidney Avenue and Kitsap Street in Port Orchard. O'Neill, an experienced and 
skilled cyclist, had never ridden down Sidney Avenue.  As she crossed the intersection, her 
bike changed direction, jerking the handlebars to the right and throwing her onto the 
ground, where she landed on her head and right shoulder. O'Neill suffered serious injuries. 
 
O'Neill sued the City, alleging that it was negligent in failing to maintain Sidney Avenue in a 
manner that provided safe travel for bicycles. In her complaint alleging negligence against 
the City, she alleged that the road was “damaged” and that the surface variations and 
uneven road conditions caused her accident.  The City moved for summary judgment, 
arguing that O'Neill failed to present evidence of any breach of a duty, and that O'Neill failed 
to show that the City had actual or constructive notice of any alleged defect in the roadway. 

To rebut the City's assertions, O'Neill offered the declaration of an expert, James Couch. 
Couch is a trained and certified bicycle technician and is a certified United States Cycling 
Federation cycling coach. He owned a bicycle store in Tacoma for 17 years, and he has 
provided coaching, training, and skills development services to cyclists throughout Western 
Washington, and event and mechanical support to several organized cycling events. Couch 
served as a member of the University Place Economic Development Commission and 
Multnomah County Bicycle and Pedestrian Citizen Advisory Committee, advising both 
organizations regarding cycling facilities. Couch had testified or consulted in eight 
Washington cases as a bicycle expert, and other unidentified cases, but he provided no 
explanation or description regarding the nature and scope of his testimony or consultation. 
 
Couch opined, in part: [A] That the height difference between the slabs of concrete [at the 
intersection] exceed 1 inch. This alone is enough to cause even the most skilled cyclist to 
lose control of their bike; [B] The defect is difficult for a cyclist to see, [because] defects 
that run nearly parallel to the direction of travel are very difficult for a cyclist to see while 
they are cycling; [C] The defect in this case creates a significant hazard to cyclists given its 
size and length; and [D] The City was aware, or should have been aware, of this defect as 
evidenced by some prior attempts to repair the defect. 
 
The City argued in its reply that Couch's factual statements and opinions were “speculative” 
and that he was unqualified to offer an expert opinion regarding road design and human 
perception.  The superior court found that Couch was qualified under ER 702 “to testify as 
an expert as to owning and operating a bicycle store, how to fix a bicycle, how to fit a 
bicycle to the human body, how to train someone in cycling, and specifics on bicycle races.” 
But the superior court also found that Couch was not qualified as an expert under ER 702 in 
the fields of “(a) road design or defects, (b) bicycle accident reconstruction, and (c) road 
signage requirements and how humans visually perceive obvious versus vague signage.” 
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Thus, the superior court excluded Couch as an expert witness because his proffered 
testimony “‘stray[ed] beyond’ his ‘area of expertise.’” 
 
Experience alone may qualify a person as an expert. “Once the basic requisite qualifications 
are established, any deficiencies in an expert's qualifications go to the weight,” not the 
admissibility, of an expert's testimony.  Expert testimony must be “‘sufficiently trustworthy 
and reliable to remove the danger of speculation and conjecture’” from the jury. An expert 
may not testify about information outside of his area of expertise. 
 
[Portions of] Couch's declaration involved expert opinions regarding a cyclist's ability to see 
a roadway defect and the effect of road conditions on the performance of a bicycle. Couch 
had 17 years of experience as a bicycle expert and extensive training regarding the 
performance and maintenance of bicycles, provided training and coaching to cyclists, 
consulted and testified in eight Washington cases as a bicycle expert, and advised the city 
of University Place and Multnomah County regarding bicycle facilities. This knowledge, skill, 
experience, and training qualified Couch as an expert on bicycle riding and the effect of road 
conditions on cyclists. We hold that the superior court erred in excluding this testimony. 
 
Couch [also] provided expert testimony regarding evidence of repairs on the roadway and 
the City's notice of defective conditions on the roadway. There is no indication in the record 
that Couch is qualified to provide expert opinions on these issues, and we hold that the 
superior court did not err in excluding that testimony. 
 
 
*  * * * 
 
In Re the Marriage of Katare, 175 Wn. 2d 23 (Wash. Supreme Court, 2012) 
 
J.M. JOHNSON, J. — This case concerns a marriage dissolution and foreign travel restrictions 
imposed as part of a parenting plan. The restrictions were imposed by the trial court based 
on evidence that the father made threats to abscond with his children to India. The father 
denies making such threats and further argues the court committed prejudicial error by 
allowing improper expert testimony regarding “risk factors” for child abduction. The Court of 
Appeals affirmed the trial court, concluding the admission of risk factor evidence was 
improper but not prejudicial. We affirm the Court of Appeals except for its conclusion that 
the trial court erred by admitting the expert testimony. 
 
The trial court conducted a two-day hearing to address whether the evidence supported the 
foreign travel restrictions and passport controls. The court heard testimony from Brajesh 
[father] and Lynette [mother] and considered a number of hostile e-mail exchanges 
between the two.  Lynette also identified an expert witness, Michael C. Berry, an attorney 
with 17 years of experience with child abduction cases, to testify regarding risk factors for 
child abduction and the consequences of abduction to India. Brajesh filed a motion in limine 
to exclude Berry's testimony. He argued Berry was not qualified as an expert and that risk 
factor evidence was inadmissible under Frye. The court allowed Berry to testify, noting his 
testimony would “assist [the court] in understanding the status of the literature on these 
topics.”  
 
Through Berry's testimony, Lynette introduced literature citing “risk factors” for child 
abduction. Berry observed that several of the risk factors applied to Brajesh, specifically: 
[previous threats] to abscond with the children to India; strong ties to India and no family 
in the United States; planning activities evidencing his intent to move; and [that he felt] 
disenfranchised by what he called the “biased” legal system. 
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The Trial Court Did Not Abuse Its Discretion by Admitting Berry's Expert Testimony 
Regarding Risk Factors for Parental Child Abduction 
 
Generally, a party may introduce expert testimony as long as the expert is qualified, relies 
on generally accepted theories, and assists the trier of fact.  Determining the admissibility of 
expert evidence is largely within a trial court's discretion. “‘[T]he exercise of [such 
discretion] will not be disturbed by an appellate court except for a very plain abuse 
thereof.’”  
 
Brajesh alleges Berry, the expert called by Lynette at the second remand hearing, was not 
qualified to testify as an expert on risk factors for child abduction or to attest to the 
consequences of abduction to India. An expert may not testify about information outside his 
area of expertise. Queen City Farms, Inc. v. Cent. Nat'l Ins. Co. of Omaha, 126 Wn.2d 50, 
104, 882 P.2d 703, 891 P.2d 718 (1994). While Berry's formal education was not related to 
child abduction, an expert may be qualified by experience alone. ER 702. Berry had 17 
years of experience in the field of child abduction, during which he participated in related 
organizations, attended numerous conferences, consulted with governmental entities, and 
testified as an expert in other abduction cases. Given the length and range of Berry's 
experience, it was not an abuse of discretion for the court to have concluded that his 
testimony would be helpful. 
 
¶29 Brajesh also argues Berry's testimony lacked an adequate foundation because Berry 
had never been to India and had never interacted with Brajesh personally. Expert opinions 
lacking an adequate foundation should be excluded. Walker v. State, 121 Wn.2d 214, 218, 
848 P.2d 721 (1993). But, an expert is not always required to personally perceive the 
subject of his or her analysis. ER 703. “The facts or data in the particular case upon which 
an expert bases an opinion or inference may be those perceived by or made known to the 
expert at or before the hearing.” That an expert's testimony is not based on a personal 
evaluation of the subject goes to the testimony's weight, not its admissibility. Since Berry's 
testimony was based on information made known to him before the hearing, the court did 
not abuse its discretion by admitting his testimony without establishing his personal 
familiarity with Brajesh or India. 
 
 
 
* * * * 
 
United States v Crosby, 713 F. 2d 1066 (5th Circuit, 1983) 
 
Crosby was convicted on federal charges of kidnapping and assault with intent to commit a 
felony.  At trial, the defendant did not contest that he committed the acts with which he was 
charged, but alleged that he was suffering from Post-Traumatic Stress Disorder (PTSD) at 
the time of the incident as a result of his experiences in combat in Vietnam.  He challenged 
the trial court’s exclusion of his expert on this subject]:  
 

The trial court refused to qualify Harry Dougherty, a counselor at the Vet Center, as an expert in 
the diagnosis of PTSD in Vietnam combat veterans. The court based its refusal on the ground 
that PTSD was a medical diagnosis which required professional ability Dougherty did not 
possess.  Crosby complains that it was unfair for the court to qualify as an expert a doctor of 
osteopathy who had no board certification in psychiatry [and who found Crosby did not have 
PTSD] while it refused to qualify Dougherty. 
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Although Rule 702 of the Federal Rules of Evidence broadly defines those who may be qualified 
as experts in a given field, it is clear that a trial court has considerable discretion in determining 
whether an individual may testify as an expert. The expert qualification of a witness is a question 
for the trial judge, whose discretion is conclusive unless clearly erroneous as a matter of law. 
Four psychiatrists testified at great length about Crosby's mental condition, and two defense 
psychiatrists testified that PTSD was often unrecognized, even by medical experts. Given the 
availability of this psychiatric testimony as well as the difficulty inherent in diagnosing PTSD, 
the trial court properly refused to classify Dougherty as an expert on the ground that only 
physicians could qualify as diagnostic experts concerning this medical condition. 
 
* * * * 
 
Stedman v Cooper, 172 Wn. App 9 (Wash. Court of Appeals, Div. 1, 2012) 
 
This car accident case went through mandatory arbitration and trial de novo, both times 
resulting in a damage award for the plaintiff. We conclude the trial court did not abuse its 
discretion by excluding defense biomechanical testimony about the physical forces involved 
in the collision; the defendant's request for a new trial is denied. 
 
Cooper assigns error to the exclusion of Dr. Allan Tencer. Tencer has received government 
grants for research into the underlying mechanisms of injury to the cervical spine, and he 
has conducted tests aimed at developing improved car seat head restraints for prevention of 
impact injuries. He has written many peer-reviewed articles and book chapters related to 
the biomechanics of the human skeletal system. He has the training and experience to 
calculate forces between colliding objects. 
 
The trial court reviewed Tencer's opinion letter and his declaration, and later heard his 
testimony as an offer of proof in support of Cooper's motion for reconsideration. Tencer's 
opinion letter stated that since the forces generated by the impact and transmitted to 
Stedman were “low, relative to forces experienced in daily living,” the accident was “not a 
likely source of significant forces” acting on her body. The forces acting upon Stedman were 
“in the range of those found tolerable in testing we have performed on volunteers of a 
variety of ages, gender, and levels of fitness, related to development of improved head 
restraints for whiplash protection.”  
 
Tencer's testimony for the offer of proof described the methodology he used to develop his 
opinion. First, using photographs, he sized the area of deformation of the bumper on 
Cooper's vehicle. Then, using his knowledge of the weights of the two vehicles and the 
crush strength of the bumper, he calculated the forward speed of Cooper's car and the 
sideways speed of Stedman's van. From that, he determined “the jolt,” or acceleration. 4 
From that, he determined that the approximate force acting on the occupants of the van 
was 1.1G. “G force” is a term that refers to “acceleration of gravity.” Tencer testified that in 
a study he was doing on injuries in soccer players, he found that the participants generated 
a force of 3G while just walking and running. 
 
 
To be admissible, expert witness testimony must be relevant and helpful to the trier of fact. 
Conclusory or speculative expert opinions lacking an adequate foundation will not be 
admitted. When ruling on somewhat speculative testimony, the court should keep in mind 
the danger that the jury may be overly impressed with a witness possessing the aura of an 
expert.  
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Tencer has testified as an expert witness in many similar cases. Attached to his declaration 
are 12 orders entered by various superior courts in Washington from 2004 to 2008, most of 
them denying motions to exclude his testimony. Two of the orders imposed limitations. . . . 
Other Washington superior courts have granted motions to exclude Tencer's opinion. 
Stedman attached three such orders, entered from 2008 to 2012, in reply to Cooper's 
response to the motion to exclude. In one of the orders, the court concluded that Tencer's 
testimony improperly invited the jury to infer that the plaintiff could not have been injured 
in the accident. 
 
Here, the trial court excluded Tencer's testimony as both irrelevant and cumulative. We 
agree with Cooper that the court erred in characterizing the testimony as cumulative. 
Tencer's expertise as a biomechanical engineer was different from the expertise of the 
treatment providers. The closer question is whether the court erred in ruling that Tencer's 
testimony was “logically irrelevant to the issue the jury must decide: the degree to which 
these particular plaintiffs were injured in this particular automobile accident.” 
 
Tencer declared that he testifies from a biomechanical rather than a medical perspective; he 
disavowed any intention of giving an opinion about whether Stedman was hurt in the 
accident. Nevertheless, his clear message was that Stedman could not have been injured in 
the accident because the force of the impact was too small. Indeed, according to Cooper's 
brief, Tencer's conclusion was exactly that: the forces generated by the impact were not 
sufficient to cause the type of injuries Stedman was claiming. [W]e conclude that excluding 
Tencer's testimony was not an abuse of discretion. 
 
 
 
* * * * 
 
 
 
 
Johnston-Forbes v Matsunaga, 181 Wn. 2d 346 (Wash. Supreme Court, 2014) 
 
C. JOHNSON, J. — This case concerns whether, under Rules of Evidence (ER) 702 through 
705, the trial court properly admitted expert biomechanical testimony in an automobile 
collision case. In August 2006, Dawn Matsunaga rear-ended the car that Cathy Johnston-
Forbes was riding in. Johnston-Forbes claimed that she suffered injuries as a result of the 
collision and sued Matsunaga. Before trial, Matsunaga identified Dr. Allan Tencer as an 
expert who would be testifying as a biomechanical engineer. In a motion in limine, 
Johnston-Forbes moved to exclude Tencer's testimony, arguing that he was not qualified as 
an engineer, that his opinion lacked sufficient foundation, and that in viewing photographs 
he could not account for Johnston-Forbes's precise body position at the time of impact. The 
trial court limited Tencer's testimony but denied Johnston-Forbes's motion, and the jury 
returned a verdict for Matsunaga. We affirm. 
 
The rules of evidence reflect the widely held view that a reasoned evaluation of the facts is 
often impossible without the proper application of scientific, technical, or specialized 
knowledge. As a result, trial courts are given broad discretion to determine the 
circumstances under which expert testimony will be allowed.  The trial court in this case 
followed the analytical framework required under the ERs and restricted and limited 
Tencer's testimony. The trial court excluded the repair bill reviewed by Tencer and, as a 
result, instructed the parties that Tencer could not testify about the repair bill. Moreover, 
Matsunaga's counsel assured the court that Tencer would not testify about any injuries 
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Johnston-Forbes did or did not sustain as a result of the collision, and on cross-examination, 
Tencer repeatedly stated during his testimony that he was not testifying about Johnston-
Forbes's injuries. Given his training and experience and the limits of his expertise, Tencer 
appropriately did not opine on the injuries Johnston-Forbes may have sustained and the trial 
court properly limited any testimony that would tie in Tencer's observations about force of 
impact in relation to Johnston-Forbes's injuries.  [T]he trial court performed its proper 
gatekeeping function. 
 
[T]he trial court found Tencer qualified to testify as an expert based on his years of 
experience in the field of biomechanical engineering. While Johnston-Forbes argues that 
Tencer is not licensed in Washington and so cannot testify as an engineer, we have 
repeatedly held that “an expert may be qualified by experience alone.” Licensure may be 
relevant to a trial judge in deciding admissibility of expert testimony, but lack of a license 
does not, in all cases, require exclusion. Here, Tencer has a doctorate in mechanical 
engineering and was a professor in biomechanical engineering at the University of 
Washington for 23 years. The trial court found that Tencer is qualified by his combined 
experiences. 
 
While expert opinions lacking an adequate foundation should be excluded, under ER 703 “an 
expert is not always required to personally perceive the subject of his or her analysis.” 
Katare, 175 Wn.2d at 39. We have held that an expert's testimony “not based on a personal 
evaluation of the subject goes to the testimony's weight, not its admissibility.” Katare, 175 
Wn.2d at 39. Before allowing an expert to render an opinion, the trial court must find that 
there is an adequate foundation so that an opinion is not mere speculation, conjecture, or 
misleading. It is the proper function of the trial court to scrutinize the expert's underlying 
information and determine whether it is sufficient to form an opinion on the relevant issue.  
 
YU, J. (concurring) — In affirming the Court of Appeals today, the majority articulates the 
proper framework for determining the admissibility of expert testimony; generally, expert 
testimony is admissible if “(1) the expert is qualified, (2) the expert relies on generally 
accepted theories in the scientific community, and (3) the testimony would be helpful to the 
trier of fact.” While I concur with the majority's articulation of the evidentiary framework 
that trial courts should utilize, I write to caution that our decision is not an endorsement of 
Tencer or the use of biomedical engineers in cases concerning soft tissue injuries caused by 
car accidents. Moreover, our decision in this case does not overrule Stedman v Cooper on 
the question of whether such testimony is helpful.  The trial court must perform a new fact-
specific inquiry concerning the admissibility of an expert in every given case. Before 
allowing an expert to render an opinion, trial courts must scrutinize the expert's underlying 
information and determine whether it is sufficient to form an opinion on the relevant issue 
to ensure that the opinion is not mere speculation, conjecture, or misleading. 
 
 
* * * * 
 
State v Ortiz, 119 Wn. 2d 294 (Wash. Supreme Court, 1992) 
 
[Conviction for aggravated first degree murder.  In affirming the conviction, the Court 
rejected several challenges, including the defendant’s contention that expert testimony was 
improperly admitted]: 
 
While investigating the scene, the police called in Joel Hardin, an agent with the United 
States Border Patrol. Hardin has extensive experience tracking human beings. He is the 
most senior tracker in the Border Patrol and has tracked over 5,000 people during his 
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career. Hardin testified that his observations of the victim's house indicated that only one 
person other than the victim was present. He followed the trail left by that person across a 
field and through a raspberry patch to the housing development where Ortiz lived. 
 
Hardin testified that he was able to tell that the person he was following was between 5 feet 
7 inches and 5 feet 8 inches in height, and weighed 140 to 160 pounds. In addition, he said 
that he could tell that the suspect was familiar with raspberry bushes by the manner in 
which he avoided wire supports. He also observed that the person had probably been 
approached by a dog and had reassured that dog. 
 
Opinion Testimony 
 
Ortiz argues that the trial court incorrectly admitted Joel Hardin's testimony regarding the 
defendant's height and weight, his mental state, his familiarity with the terrain and with 
raspberry bushes, and other testimony beyond his observations about the physical 
conditions he observed about the track left in the field. He contends that Hardin's testimony 
should not have been admitted because it was neither proper lay opinion evidence, nor 
proper expert testimony. We review only for an abuse of discretion. 
 
The trial court determined that the evidence was admissible as lay opinion, and that it was 
not scientific evidence. No reported case deals with the admissibility of testimony by a 
tracker. We agree, however, with the trial court's conclusion. 
 
Here, Hardin had gone to the crime scene and investigated the victim's house and the 
raspberry field behind her house. His testimony was therefore based on personal 
knowledge. Hardin's opinions about the perpetrator's size and movements were founded on 
his ample experience as a tracker. He carefully explained how he had learned his craft, and 
the particulars of the methods he used. His perceptions in the field formed a rational basis 
for the inferences presented in his testimony. 
 
Moreover, the trial court's ruling can also be affirmed if the evidence is analyzed as expert 
testimony under ER 702:  If scientific, technical, or other specialized knowledge will assist 
the trier of fact to understand the evidence or to determine a fact in issue, a witness 
qualified as an expert by knowledge, skill, experience, training, or education, may testify 
thereto in the form of an opinion or otherwise.  Hardin was clearly qualified to testify. 
Practical experience is sufficient to qualify a witness as an expert. Hardin has extensive 
training and experience as a tracker. For 23 years, he has worked as a special agent with 
the United States Border Patrol as an expert tracker and as a trainer and instructor in his 
field. For 8 of those 23 years, he was stationed on the Mexican border. He has been 
qualified as an expert by National Search and Rescue, which requires 8,000 to 10,000 hours 
of experience, as well as the United States Border Patrol, the United States Marshall's 
Service, and the Federal Bureau of Investigation. Courts in California and Washington have 
previously recognized his expert status. 
 
Ortiz argues that Hardin's testimony was improperly admitted under the standard set forth 
by Frye.  However, testimony which does not involve new methods of proof or new scientific 
principles from which conclusions are drawn need not be subjected to the Frye test.  
Hardin's testimony was not based on novel scientific experimental procedures, but rather 
upon his own practical experience and acquired knowledge. Moreover, no particularized 
background knowledge would be necessary to an understanding of the evidence Hardin 
presented.  Further, the testimony was not so technical that a jury could not judge its 
reliability for itself. It was for the jury to decide what weight should be attached to Hardin's 
testimony. 
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* * * *  
 
State v Lewis, 141 Wn. App. 367 (Wash. Court of Appeals, Div. 2, 2007) 
 
[Prosecution for first degree murder. Defendant unsuccessfully asserted self-defense and 
argued that the victim was the aggressor]. 
 
Defense counsel elicited that the toxicology report noted that Holdorph's blood contained a 
high level of methamphetamine at the time of his death. The medical examiner confirmed 
this information. Defense counsel then asked the medical examiner for his expert opinion on 
whether methamphetamine can cause a person to act aggressively. 
 
Outside the jury's presence, the medical examiner testified that methamphetamine can 
cause some users to experience paranoia, irritability, or “irrational behavior,” and that some 
can become violent. The medical examiner qualified this statement, however, by noting that 
methamphetamine affects different people differently and that some people build up a 
tolerance for methamphetamine such that not even a high level necessarily produces such 
changes in behavior. The medical examiner explained that he had no knowledge or opinion 
about how the high level of methamphetamine affected Holdorph. 
 
Lewis [argued] that the information was vital to his defense because it corroborated the 
notion that Holdorph was the aggressor and that Lewis had fired the gun at Holdorph in self-
defense. The trial court excluded the evidence, reasoning that methamphetamine's effects 
on some users was irrelevant and speculative as to its effect on Lewis, the evidence could 
mislead the jury. 
 
Under ER 401, evidence is relevant if it has “any tendency to make the existence of any fact 
that is of consequence to the determination of the action more or less probable than it 
would be without the evidence.” Dr. Ramos's proffered testimony does not meet this test. 
As Lewis acknowledged when the trial court pressed him for relevance and specificity, “Your 
Honor, I can cut to the chase because the follow-up question is, Dr. Ramoso [sic], you 
cannot tell us whether or not this methamphetamine caused [Holdorph] to act violently, can 
you?” To which Dr. Ramos responded, “No, I can't.” 
 
Such speculative testimony is not rendered less speculative or of more consequence to the 
jury's determination simply because it comes from an expert. Expert testimony is admissible 
under ER 702 if (1) the witness qualifies as an expert and (2) the expert's testimony would 
be helpful to the trier of fact. Here, the testimony would not have helped the trier of fact; it 
would not have helped the jury determine whether Holdorph was the aggressor, as Lewis 
later contended. Because of the wide range of effects of various quantities of 
methamphetamine on diverse individuals, and because Dr. Ramos had never observed 
Holdorph alive, with or without methamphetamine in his system, Dr. Ramos had no idea 
how the methamphetamine might have affected Holdorph. 
 
ARMSTRONG, J. (dissenting) — Because I believe the trial court erred in excluding Dr. Roberto 
Ramos's testimony that methamphetamine can cause a person to act aggressively and 
irrationally, I dissent. 
 
The trial court characterized Dr. Ramos's testimony as irrelevant and speculative because 
Dr. Ramos could not say what specific behavior the victim's high level of methamphetamine 
would have caused. But the defendant was not obligated to prove to a certainty, or even 
beyond a reasonable doubt, how methamphetamine would have affected the victim's 
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behavior. Rather, evidence of the high levels of methamphetamine in Holdorph's system 
was relevant because Lewis asserted self-defense and claimed that Holdorph was the 
aggressor. Specifically, Lewis testified that Holdorph, although not armed, charged and 
attacked him. Dr. Ramos's testimony that methamphetamine can cause such irrational 
aggressive behavior supported Lewis's story, making it more credible. 
 
¶76 Moreover, unlike alcohol, the average juror is not likely to understand 
methamphetamine's physiological effects on the human body.  That Dr. Ramos could not 
testify regarding the specific effects that methamphetamine had on Holdorph goes to the 
weight of his testimony, not its admissibility. 
 
* * * * 
 
Berger v. Sonneland, 144 Wn.2d 91 (Wash. Supreme Court, 2001) 
 
In general, expert testimony is required when an essential element in the case is best 
established by an opinion which is beyond the expertise of a layperson." Expert testimony 
will generally be necessary to establish the standard of care and most elements of 
causation. Medical testimony on proximate cause is required in medical malpractice cases. 
Medical facts must be proved by expert testimony unless they are observable by laypersons 
and describable without medical training. For example, technical medical expertise is not 
required in cases where a physician amputates the wrong limb or pokes a patient in the eye 
while stitching a wound on the face. 
  
 
* * * * 
 
State v Perez, 137 Wash. App. 97 (Wash Court of Appeals, Div. 3, 2007) 
 
[Defendant appeals conviction for third degree assault of a child.  Perez was accused of 
firing a BB gun at or near his 4 year old son.  Conviction affirmed.] 
 
The State offered the boy's descriptive statements to Division of Children and Family 
Services (DCFS) social worker Asa Goins as substantive evidence under ER 803(a)(4), the 
hearsay exception for statements made for the purpose of medical diagnosis or treatment. 
The defense objected to the testimony under the medical exception to the hearsay rule. Mr. 
Goins is neither a medical doctor nor a therapist, and he talked to the child solely in his 
capacity as an investigator for the DCFS.  
 
The court allowed Mr. Goins to testify that he had concluded from S.'s demeanor that he 
was traumatized by the shooting incident. Again, the defense objected that diagnosing 
trauma is beyond the scope of a social worker's expertise and that the State never disclosed 
Mr. Goins as an expert during pretrial discovery. Mr. Goins testified that he had extensive 
training and experience as a therapist and that his current job included evaluating children 
for recommended therapy and counseling.  The court admitted Mr. Goins's opinions. 
 
 
Expert testimony in the form of an opinion is admissible under ER 702 if “‘(1) the witness 
qualifies as an expert, (2) the opinion is based upon an explanatory theory generally 
accepted in the scientific community, and (3) the expert testimony would be helpful to the 
trier of fact.” But lay opinions are admissible if they are “(a) rationally based on the 
perception of the witness, (b) helpful to a clear understanding of the witness's testimony or 
the determination of a fact in issue, and (c) not based on scientific, technical, or other 
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specialized knowledge within the scope of rule 702.” ER 701. 
 
Mr. Perez contends that whether S. was traumatized is an expert medical opinion and Mr. 
Goins is not a medical expert. The State responds that Mr. Goins was qualified to express 
that opinion.  We find no abuse of discretion here.  First, Mr. Goins had training and 
experience as a therapist. He had a master's degree in family counseling. The court was 
within its discretion in ruling Mr. Goins professionally qualified to express an opinion as to 
whether a child is or is not traumatized. Moreover, we agree on these facts that it would not 
take an expert to conclude that the child was, and would be, traumatized by being shot at 
and struck by a BB gun.  
 
* * * *  
 
State v Swan, 114 Wn. 2d 613 (Wash. Supreme Court, 1990) 
 
[Convictions for abuse of children upheld]: 
 
At the trial of this case, the defense sought to qualify Dr. Ralph Underwager, a licensed 
psychologist, as an expert witness. He would have testified about how a child's memory 
capacity is affected by age and about the factors that create suggestion when an adult 
interviews a child, such as the adult's expectations. 
 
The trial court ruled that the psychologist's proposed testimony was not proper because 
there was no indication that the results of the doctor's work had been accepted in the 
scientific community and because the testimony went directly to the credibility of the 
victims and invaded the province of the jury. The trial court reiterated its position in denying 
the motion for a new trial: 

[T]he Court remains convinced [the psychologist] did not have the qualifications to testify 
as a doctor . . . [The psychologist] [w]as a researcher who did not have bona fide 
qualifications in the view of the Court. He was not involved in an independent research 
undertaking, but rather was approached to undertake research by an interested party with 
an interest [in] the outcome of the research. It is the Court's memory [the psychologist's] 
research was undertaken at the behest of the insurance industry relative to civil claims for 
child sexual abuse. 
 
The Court of Appeals devoted attention to this issue because it felt that the offer of such 
evidence was likely to occur at the retrial it ordered. It concluded that the trial court did not 
abuse its discretion in excluding the psychologist's testimony. "We have reviewed the record 
and find that it does not sufficiently establish the reliability of the expert's methodology, 
factors, or the principles which he proposed to use in his testimony." 
 
We agree. It was not shown at trial that the psychologist's position on child interviewing 
was accepted by the scientific community. The psychologist's proposed testimony did not 
satisfy the test for admissibility set forth in ER 702 and was properly refused. 
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