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INTRODUCTION 

Self-defense, and the need to stand and fight, has long been associated with the 
American West and its wide, empty spaces.  Help from the authorities was seldom just around 
the corner and individuals were expected to protect themselves and provide for their own 
security.  Because the law was not available when the need arose, there was a natural 
reluctance to second guess in a well-lit, peaceful courtroom a decision made in the darkness 
and the heat. 

This reluctance is not unlimited, because we all recognize that someone may commit a 
crime for other reasons, then suddenly discover a concern for safety when faced with the 
consequences.  In this year’s case, as in many similar incidents, only two people were present 
for the entire event.  One of them cannot speak and reasonable people would suspect the 
motives of the one who can.  

As Detective Neffbetter declares in another context, this case is not a “who-done-it.”  It 
is a “what-happened-and-why.”  Do not expect definite answers to those questions or 
consistent testimony between witnesses.  The scenarios presented are based on several real 
cases, where things are seldom clearly perceived or neatly described.    

Alki City’s spaces have filled up over the years, with people from all over the country 
drawn to its new life and prosperity. The distances between neighbors have narrowed.  But 
when a shot rings out and a body falls, the issues are still the same.  Was the violence driven 
primarily by fear or anger, adrenaline or cold calculation? Who started it?  Did the defendant 
act based upon actual or perceived danger, or would it have been clear to any reasonable 
person that this level of force was unnecessary?  Easy come, easy go, will you let me go? 

That last question was a song reference, one of many scattered throughout this year’s 
case.  Music, or more accurately the ability to tolerate someone else’s taste in music, plays a 
large role in the events that lead us to this year’s trial.  Songs are often stories, so telling this 
story with the aid of the poetic words of others helped me through my first attempt at 
preparing a mock trial case.  I hope you find the result interesting and challenging. 

The author would like to thank Brent Gaither for his assistance, especially with this 
year’s cover art.  Good luck! 

Robert Lewis, October, 2017 
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CASE WITNESSES: 

Plaintiff's Witnesses 

Detective Pat Neffbetter, Alki City Police Department 

Andromeda Liberty McGee, owner of the Last Out Back 

Frankie Baker, friend of John Umber  

Kris Craig-Bentley, acoustics expert 

Defendant's Witnesses 

Dylan Zimmerman, manager of the Mairyland Park Apartments 

Billie (Joe)(Jean) Festes, blood spatter analyst 

Lee Sheldon, defendant's roommate 

Greyson Dula, defendant 

TRIAL EXHIBITS: 

Exhibit 1 - Area Diagram 

Exhibit 2 - Parking Lot Diagram 

Exhibit 3 - Table of Sound Level Readings 

Exhibit 4 - 911 Call Transcripts 

Exhibit 5 - Photograph of Blood Splatter 

STIPULATIONS: 

All statements of the witnesses were given under oath and certified as being true and accurate to the 
best of that witness’ knowledge and memory. 

The bullet fired from Greyson Dula’s pistol entered John Umber’s body to the left of his sternum, just 
below the ninth rib.  The trajectory of the bullet was down and slightly to the left.  The bullet passed 
completely through Umber’s torso and exited his body approximately 4 inches below the entrance 
wound.    
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John Umber sustained shattered ribs, a damaged left kidney and stomach and severed major arteries as 
a result of the single gunshot wound to his abdomen.  Due to massive blood loss, he also suffered 
permanent damage to his brain, which has affected his ability to speak.  At the time of trial, he has been 
placed in a medically induced coma and he is not available to testify.  

The transcripts of the 911 calls contained in Exhibit 4 are accurate and may be admitted without further 
foundation.  

Except for the defense motion to exclude testimony from Kris Craig-Bentley concerning misophonia, the 
expert testimony of Bentley and of Billie Festas has been determined to be relevant to the issues in this 
case. 
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Pleadings 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PINE 

STATE OF WASHINGTON,  ) 
) 

Plaintiff, ) NO. 17-1-867530-9 
) 

vs. ) INFORMATION 
) 

GREYSON DULA, ) 
) 

Defendant. ) 

COMES NOW the Prosecuting Attorney for Pine County, Washington, 
and does by this inform the Court that the above-named defendant is guilty of the 
crime(s) committed as follows, to wit: 

COUNT 1 – ASSAULT IN THE FIRST DEGREE 

That GREYSON DULA, in the County of Pine, State of Washington, on 
or about August 25, 2017, with the intent to inflict great bodily harm, did either 
(A) assault John Umber with a firearm or deadly weapon; and/or (B) assault John
Umber and inflict upon him great bodily harm, a violation of RCW 9A.36.011.

COUNT 2 – ASSAULT IN THE SECOND DEGREE 

As an alternative to the crime charged in Count 1, that GREYSON DULA, 
in the County of Pine, State of Washington, on or about August 25, 2017, did 
assault John Umber with a deadly weapon, to wit: a firearm, a violation of RCW 
9A.36.021. 

DATED OCTOBER 20, 2017. 

DICK CLARKE 
Prosecuting Attorney for Pine County 

BY   /s/ C. Kaysum______________ 
  Casee Kaysum, 
  Deputy Prosecuting Attorney 
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Standard Jury Instructions: 

Burden of proof: The defendant has entered a plea of not guilty. That plea puts in issue every element 
of the crimes charged. The State is the plaintiff and has the burden of proving each element of a 
charged crime beyond a reasonable doubt. The defendant has no burden of proving that a reasonable 
doubt exists. 

Presumption of innocence: A defendant is presumed innocent. This presumption continues 
throughout the entire trial unless during your deliberations you find it has been overcome by the 
evidence beyond a reasonable doubt. 

Proof beyond a reasonable doubt: A reasonable doubt is one for which a reason exists and may 
arise from the evidence or lack of evidence. It is such a doubt as would exist in the mind of a 
reasonable person after fully, fairly, and carefully considering all of the evidence or lack of evidence. 

Unanimity requirement: All twelve of you must agree in order to reach a verdict. 

Direct and circumstantial: Evidence may be either direct or circumstantial. Both types are valuable 
and entitled to be given significant weight. Direct evidence refers to something stated by a witness who 
has directly seen or otherwise perceived something that is at issue in the case. Circumstantial evidence 
refers to evidence from which, based on your common sense and experience, you may reasonably 
infer something that is at issue in the case. 
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Special Jury Instructions for State v Greyson Dula 

 

Instruction No. 1 

 You are the sole judges of the credibility of each witness and the value or weight 
to be given to his or her testimony. In considering a witness's testimony, you may 
consider these things: the opportunity of the witness to know the things he or she 
testifies about; the ability of the witness to observe accurately; the quality of a witness's 
memory; the manner of the witness while testifying; any personal interest that the 
witness might have in the case; any bias or prejudice shown by the witness; and the 
reasonableness of the witness's statements, considering all of the other evidence. 

 

Instruction No. 2 

 To convict the defendant of the crime of assault in the first degree, each of the 
following elements of the crime must be proved beyond a reasonable doubt: 
 
 (1) That on or about August 25, 2017, the defendant assaulted John Umber; 
 
 (2) That the assault was either (a) committed with a firearm or (b) in a manner that 
resulted in the infliction of great bodily harm; 
 
 (3) That the defendant acted with intent to inflict great bodily harm; and 
 
 (4) That this act occurred in the State of Washington. 
 
 If you find from the evidence that each of these elements has been proved beyond 
a reasonable doubt, then it will be your duty to return a verdict of guilty.  On the other 
hand, if after weighing all the evidence you have a reasonable doubt as to any one of 
these elements, then it will be your duty to return a verdict of not guilty. 
 

Instruction No. 3 

 In the alternative, to convict the defendant of the crime of assault in the second 
degree, each of the following elements of the crime must be proved beyond a reasonable 
doubt: 
 
 (1) That on or about August 25, 2017, the defendant assaulted John Umber; 
 
 (2)  That the assault was committed with any deadly weapon, including a firearm; 
and  
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 (3) That this act occurred in the State of Washington. 
 
 If you find from the evidence that each of these elements has been proved beyond 
a reasonable doubt, then it will be your duty to return a verdict of guilty.  On the other 
hand, if after weighing all the evidence you have a reasonable doubt as to any one of 
these elements, then it will be your duty to return a verdict of not guilty. 
 

Instruction No. 4 

 An assault is an intentional touching, striking or shooting of another person, with 
unlawful force, that is harmful or offensive. 

 

Instruction No. 5 

 A person acts with intent or intentionally when acting with the objective or 
purpose to accomplish a result that constitutes a crime. 

 

Instruction No. 6 

 Great bodily harm means bodily injury that creates a probability of death, or that 
causes significant serious permanent disfigurement, or that causes a significant 
permanent loss or impairment of the function of any bodily part or organ. 

 

Instruction No. 7 

 It is a defense to a charge of assault that the force used was lawful as defined in 
this instruction. 
 
 The use of force upon the person of another is lawful when used by a person who 
reasonably believes that he or she is about to be injured and when the force is not more 
than is necessary. 
 
 The person using the force may employ such force and means as a reasonably 
prudent person would use under the same or similar conditions as they appeared to the 
person, taking into consideration all of the facts and circumstances known to the person 
at the time of and prior to the incident. 
 
 The State has the burden of proving beyond a reasonable doubt that the force 
used by the defendant was not lawful. If you find that the State has not proved the 
absence of this defense, it will be your duty to return a verdict of not guilty. 
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Instruction No. 8 

 A person is entitled to act on appearances in defending himself or herself, if he or 
she believes in good faith and on reasonable grounds that he or she is in actual danger 
of injury, although it afterwards might develop that the person was mistaken as to the 
extent of the danger. Actual danger is not necessary for the use of force to be lawful. 

 

Instruction No. 9 

 Necessary means that, under the circumstances as they reasonably appeared to 
the person at the time, (1) no reasonably effective alternative to the use of force appeared 
to exist and (2) the amount of force used was reasonable to effect the lawful purpose 
intended. 

 

Instruction No. 10 

 It is lawful for a person who is in a place where that person has a right to be and 
who has reasonable grounds for believing that he or she is being attacked to stand his or 
her ground and defend against such attack by the use of lawful force. 
 
 Notwithstanding the requirement that lawful force be “not more than is 
necessary,” the law does not impose a duty to retreat.  Retreat should not be considered 
by you as a “reasonably effective alternative.” 

 

Instruction No. 11 

 No person may, by any intentional act reasonably likely to provoke a belligerent 
response, create a necessity for acting in self-defense and thereupon use force upon 
another person. Therefore, if you find beyond a reasonable doubt that the defendant was 
the aggressor, and that defendant's acts and conduct provoked or commenced the fight, 
then self-defense is not available as a defense. 
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STATEMENT OF PAT NEFFBETTER 1 

 Let's start with the basics.  For the past twelve years, I have been employed as an officer with 2 
the Alki City Police Department.  This has been my longest stint with any law enforcement agency, 3 
although it's certainly not my first assignment.  In addition to my high school education, I earned a 4 
Bachelor of Arts in Criminal Justice from California State University (Chico).  While still in college, I 5 
interned with the Butte County Sheriff's office and after I completed my degree I worked for that office 6 
for five years as a road deputy.  It was steady, routine work, but I wanted to join a larger city's police 7 
agency, with a chance for varied assignments and advancement.  This position may offer those 8 
opportunities down the road, but the initial adjustment was difficult.     9 

 My college degree wasn't deemed "adequate," so I was required to take the entire Washington 10 
basic academy, even though most of the courses were repetitious and boring.  After completing this 11 
training, I was placed on interim officer status for two years.  This meant more work as a patrol deputy, 12 
riding along with a senior officer who was usually not familiar with modern policing techniques.  But my 13 
superiors wanted to make sure that I knew the Washington Way, so I suffered their provincial thinking 14 
as best I could.   15 

 Since the first couple of years, the assignments have been varied and some advancement has 16 
been available.  I started as a patrol officer in the Old Highway 990 district, one of the meaner streets in 17 
the city.  Next there was traffic enforcement, and then I was transferred to the property crimes research 18 
unit -- a LOT of cases that were basically served to you cold.  Finally, the chance I had been waiting for 19 
opened-- major crimes, investigating homicides, serious assaults, kidnappings, robberies and the like.  I 20 
have been a detective in this unit for three years and I had hoped to stay put and eventually make 21 
detective sergeant.  Unfortunately, I've been told that the department has now decided to enforce a 22 
mandatory rotation between units, so I'll be moving to the domestic violence unit next month.  It has 23 
nothing to do with my performance in major crimes, no matter what you may have heard. 24 

 My training included crime scene management and evidence preservation and I have 25 
supplemented that initial training with additional classes and with practical experience.   You would 26 
think that this experience would count for something in making assignments, but rules are apparently 27 
rules.  I even learn from my mistakes.  Early on, I mislabeled a couple of bags of clothing gathered at a 28 
crime scene and they were lost by the evidence unit until after the accused's first trial, which resulted in 29 
a mistrial.  I was reprimanded and took the opportunity to attend additional required training during my 30 
one month suspension.  I'm a better officer as a result and the problem hasn't recurred.  31 

 On August 25, I was assigned as a co-lead detective on what was originally thought to be a 32 
homicide.  By the time major crimes arrived, however, it was discovered that the shooting victim, later 33 
identified as John Umber, was still alive.  Emergency medical personnel were attempting to stabilize him 34 
in the parking lot of the Mairyland Park Apartments, where the shooting occurred.   Of course, their 35 
presence was absolutely appropriate, but from crime scene management standpoint it can cause 36 
problems.   The presence of untrained individuals tromping around the crime scene has the potential to 37 
destroy or alter evidence. Items are inevitably moved, including the victim and his clothing.  38 
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 The scene my partner and I encountered that night had blood, a lot of blood, spattered and 1 
scattered in every direction.  The main source of this blood appeared to be Umber.   There was a puddle 2 
of blood on the pavement around him and pools, drops and stain trails radiated out in every direction.  3 
Fortunately, one of the officers who arrived early was able to obtain a couple of pictures of Umber's 4 
location and position on the ground, although it is impossible to know whether he was lying that way 5 
when the ambulance arrived.  That vehicle drove right through the crime scene and pulled up directly 6 
across from some of the blood.  I could see that Umber was still dripping blood on the ground as they 7 
wheeled him to the ambulance. 8 

 My partner went with the ambulance, to recover Umber's clothing, take pictures of his injuries 9 
and obtain a blood sample for a toxicology screening.  She would also have taken the victim's statement 10 
that night but he was unconscious when we arrived and was placed in a medically induced coma shortly 11 
after arriving at the hospital.  I understand that his blood loss was so severe that he suffered permanent 12 
brain damage.  When I tried to speak to him two months after the incident, his eyes were open but he 13 
was unable to communicate in any way.  He was just a vacant stare without a single point of view. 14 

 As senior detective at the scene -- at least until my sergeant arrived about an hour later -- I took 15 
control of the scene, assigning other officers to move people to the sides of the parking lot and 16 
surrounding most of its interior with yellow crime scene tape.  A checkpoint was established at one end 17 
of this perimeter and from that point no one was allowed to enter or leave the area without logging in 18 
and out.  Accompanied by the unit's photographer, I canvassed the area, starting with the end nearest 19 
to the vehicle associated with Umber, a black Chrysler.  Records indicated that John Umber was the 20 
registered and legal owner of this vehicle.    21 

 A patrol officer had reached into the vehicle and turned the lights off.  I don't know whether the 22 
driver's door was open when that officer approached, but it was closed when I first contacted the car.  It 23 
wasn't necessary to open the door, because the driver's window was shattered and the pieces were 24 
scattered through the entire interior of the car.  The keys were still in the ignition and I removed them 25 
and secured the vehicle with evidence tape.  I noted and photographed blood that had dripped down 26 
from the top corner of the window frame onto the rest of the door. The car was towed to a secure 27 
police parking garage.  28 

 Next, the photographer and I moved from the car towards the apartment complex.  The length 29 
and width of the perimeter was measured and several reference points were established.  As an item of 30 
possible evidentiary value was discovered, it was marked and described, identified by letter and 31 
measured from a reference point.  It was dark, so we used flashlights for the first few minutes.  32 
Eventually, logistics arrived and set up powerful light stands around the perimeter.  That really helped -- 33 
after the lights went up, I noted several blood droppings that I had walked right over when I used a 34 
flashlight.  So the photographer and I retraced our steps and made a renewed canvas for additional 35 
traces of evidence.  36 

 I recovered several items of evidence and bagged these items for later examination and testing.  37 
The location of these items in the parking lot is depicted in Exhibit 2.  Item A was an open phone which 38 
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was powered up and operational when it was recovered.  Item A was located near the front end of 1 
Umber's car (the car was backed into the parking space).   Item B was a neck chain that Frankie Baker 2 
later identified as belonging to John Umber.  This chain was lying next to the largest blood pool, where 3 
Umber was located when the ambulance arrived.  Item B was located 8.75 feet from Item A.  Finally, 4 
Item C was a Speer Gold Dot shell casing.  Item C was located 20.5 feet from item B.  Because of the 5 
manner in which spent shell casings are ejected from a Glock 19 pistol, this item would normally drop 6 
within a two-foot radius of the location of a stationary shooter.   7 

 In addition to these items, I have marked the location of one additional point of significance on 8 
Exhibit 2.  Point D was the location of a small blood pool in the parking area.  This accumulation was the 9 
blood pool that was the closest to the apartment building door.  Based on the statements of witnesses, 10 
including the defendant, this pool would mark the area where Greyson Dula was standing when he 11 
turned to face Umber.  This blood presumably dripped from the defendant's hand as he stood and shot 12 
the victim.  Point D is located 7.5 feet from Item C, the spent shell casing. 13 

 By the way, Point X is one of the reference points I mentioned earlier. To provide some 14 
perspective on the location, I have noted two distances on the Exhibit.  The driver's side door of the 15 
Chrysler is 30.4 feet from Reference Point X, which I chose because it was close to the center of most of 16 
the significant evidence and blood found at the scene.  The distance between Reference Point X and the 17 
front door of the apartment building is 108.1 feet. 18 

 The photographer and I also noted the general locations of what I considered to be significant 19 
blood markings and the photographer tried his best to obtain clear images of many of them.  Frankly, 20 
there were too many little stains and drops to make a complete catalog of all of them.  I did not attempt 21 
to take samples for testing or DNA analysis at any location.  With regard to the blood, this case was not a 22 
who-done-it; it was pretty obvious that Umber was the source. 23 

 Multiple other items of physical evidence were recovered from the parking lot and bagged.  It 24 
was mostly debris -- cigarette butts, wrappers, old tissues.  None of it was ultimately relevant to the 25 
case.  One thing I did not find was a knife in any nearby planting strip.  There was an old pocket knife in 26 
the gutter up by the apartment building, but that was a long way from the heart of the crime scene.  27 
Although it was on the edge of the perimeter, I didn't note the location or even pick it up.  It clearly 28 
didn't have anything to do with this incident. 29 

 Meanwhile, multiple officers and detectives had arrived on the scene and were interviewing any 30 
tenants who came forward with information.  Some of them went door to door, making sure that we 31 
were not missing anyone who saw or heard anything.  Although multiple neighbors had been awakened 32 
by the gunshot, not a single person in the apartments had been disturbed by any music and only five 33 
people had heard any rhythmic sounds before the shot.   34 

 My sergeant arrived and eventually took over the crime scene investigation.  She instructed me 35 
to assign my management and canvassing efforts to another officer.  That portion of the investigation 36 
was almost complete anyway.  I was told to take the defendant, who was detained by two officers in 37 
Apartment 2B, to the precinct for processing and interrogation.  A weird thing happened as I entered 38 
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the apartment and passed Dula's bedroom, I could hear my sergeant's voice, clear as if she were 1 
standing right next to me.  She was talking to the tow truck driver over by Umber's car, giving 2 
instructions on where to take the vehicle.  She must have stopped talking shortly after that, because by 3 
the time I arrived in the front room of the apartment her voice was gone.  4 

 Policy requires two detectives to be present when a suspect is questioned, so I did not speak to 5 
Dula at the apartment or in transit, other than to give directions necessary for a safe transport (like 6 
watch your head).  During the 15 minute ride to the station, Greyson Dula acted pretty much the way 7 
the defendant acted at his house -- quiet, cold, I would say indifferent to what had happened, not 8 
showing a lot of emotion.  At one point, Dula announced "I did what I had to do to protect myself."  I 9 
didn't say anything, just shook my head.  A couple minutes later, during a routine check of the back seat, 10 
our eyes met in the rearview mirror.  When Dula seemed sure that I was looking, the lower lip started 11 
trembling and the defendant asked in a shaky voice "Is the guy really hurt? Is he going to be okay?"  12 
Then, conveniently, the tears started to fall. At the station, another detective was assigned to assist me 13 
with the interrogation, but Dula decided to remain silent and asked for an attorney. So I was done for 14 
the night.  15 

 My involvement with the case has been sporadic since then.  I assisted Kris Craig-Bentley with 16 
the sound level tests at the apartment building.  Umber's car was retrieved from the storage yard and 17 
parked in the same space and position as the evening in question.  The Chrysler had been sealed and a 18 
sheet of plastic had been used to cover the broken window after processing.  There had been no 19 
changes to the stereo system from the date of the incident to the date of the test.  We used the same 20 
music CD that was playing in Umber's vehicle and I set the volume to the level that had been 21 
documented when the car was seized.  I asked Lee Sheldon if we could take readings in Dula's bedroom 22 
with the front window open, but Sheldon refused to let us in without a warrant.  The sound expert 23 
didn't want to wait for a warrant, so Craig-Bentley took the readings from several areas directly below 24 
the apartment.   25 

 The sound expert asked me to play the music at the last known level and at maximum volume, 26 
first with the driver's window completely closed by plastic and then with the plastic removed.  We took 27 
measurements at three different locations about 20 feet apart.  So I had to play the three songs on the 28 
CD 12 times.  Let me tell you, it was excruciating.  I'm a country fan myself, but that combo played 29 
repeatedly would cause anybody to lash out.  30 

 Using my notes and the photographer's pictures, I created the overall scene diagram marked as 31 
Exhibit 1.  The drawing is free hand and not to scale.  The puffy, cloud-like figures on the diagram are 32 
plantings in the landscaping strips next to the apartment parking lots.  These are mostly low shrubs, no 33 
more than 2 or 3 feet in height.  They are spaced irregularly, from 2 to 10 feet.  I do not know whether 34 
the shrubs would block any portion of the crime scene from the street because I did not go stand out in 35 
the street. 36 

 I also created the parking area diagram marked as Exhibit 2.  Portions of the diagram were 37 
created with the department's computer, but I drew in some of the details when I could not make the 38 
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program I was using create an accurate image.   The resulting diagram is the best of both worlds.   1 
Finally, I obtained recordings of the 911 calls that were relevant to this case and verified that each call 2 
was accurately transcribed. These transcripts were marked as Exhibit 3.   I personally logged all of the 3 
exhibits into evidence -- and yes, they were all properly bagged and labelled.    4 
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STATEMENT OF ANDROMEDA LIBERTY MCGEE 1 

 As you can tell by the name, my folks were hippies -- or, as they would insist, flower children.  I 2 
was born during the Summer of Love down in San Francisco, and they were sure to wear some flowers 3 
in their hair.  But that town was too intense and too expensive for my parents.  So they decided to move 4 
up north to sleepy little Alki, where they could raise me right, back to nature and away from it all.     5 

 They hung on to their counterculture lifestyle for a little while.  One of the first memories I have 6 
is playing happily in the mud by a swimming hole during the Buffalo Party Convention and Pig Roast, a 7 
rock festival they drug me to when I was three years old.  Eventually, though, they got tired of sticking 8 
out like a sore thumb in a town full of loggers. Dad cut his hair and worked in the big pine mill, Mom 9 
learned shorthand and became an administrative assistant and time kept on slipping into the future.  By 10 
then I was used to my name, so I kept it.  But if it seems strange, you can call me Al, the nickname I 11 
picked up in high school when I started using my initials.   12 

 By the way, listening now to what my folks were" groovin' to" back then, I don't blame them for 13 
giving it up.  Terrible, although I guess everyone thinks that the songs their parents (and kids) listen to is 14 
bad.  Everyone knows the golden age of music was the 1980s, when I was coming of age.  I mean Come 15 
On, Eileen!   Sample Lay Your Hands on Me by The Thompson Twins or I Ran by A Flock of Seagulls, and 16 
tell me that I'm wrong.  "But traditions I can trace against the child in your face, that won't escape my 17 
attention."  They don't write them like that anymore.   18 

 Well, let's get a little closer to the present.  I am the owner and manager of my own restaurant 19 
and bar, a roadhouse called the Last Out Back. I have owned the place with my spouse Bobbie for over 20 
22 years.  It used to be a Grange hall, but we renovated the large meeting area and kitchen to make a 21 
nice little place to meet, eat and have a good time.  The back is our apartment, so we can keep an eye 22 
on the place and visit with the regulars.   The living area is not that big, but it's good enough for me and 23 
Bobbie McGee.  24 

 We bought the place mainly for the location and for the dance floor.  I had been working in the 25 
hospitality industry for a while, but I wanted a venue where I could entertain folks and host events, 26 
especially dance parties. This place is perfect for that.  The front door leads through a coat porch directly 27 
into the main hall, which stretches all the way across the building and 20 feet deep.  The kitchen opens 28 
out to one side of the hall and a small bar sits on the other, next to an up-to-date jukebox that is my 29 
pride and joy.  Lots of 80s music, but it has enough variety to cover all of your dancing needs. 30 

 Sure, it's a business, but I'm not that fussy.  Lots of the regulars don't spend much and just come 31 
in to hang out with others in the neighborhood.  Most days, it's open to everyone if you follow my three 32 
rules:  1) Buy something at the beginning of your stay, no matter how small, and pretend you are still 33 
nursing it at the end; 2) don't give me no lines and keep your hands to yourself and 3) leave when I'm 34 
ready to go to bed.  And don't ask me to put modern jazz on the jukebox -- if you want to hear that stuff, 35 
go sit in your car and listen to NPR. 36 
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 At first, things were very busy and the clientele was varied.  Highway 990 was the gateway to 1 
downtown Alki then, before the interstate routed most folks around.  But times have changed and so 2 
has the neighborhood.  We're kind of at the world's end now.  The rows of houses and small businesses 3 
along the highway have been replaced by big box stores and large, cheap apartment buildings.  There 4 
are more people than ever down here, but you don't get to know most of them before they move up or 5 
along.  And that stuff they call music?  Good luck if you can dance to that!  6 

 A lot of my business comes from the apartments across the highway, and some of the regulars 7 
make it in almost every evening.  To be honest, I suspect some of them spend more time outside than in 8 
a place of their own over there.  For example, I see Frankie Baker hanging out in the park next to the 9 
apartments basically every time I go by there.  That braggart always talks about having a great job and a 10 
house and kids, but I have my doubts as to whether you can believe anything that Frankie says.  11 

 Unfortunately, sometimes people can't follow even my simple rules.  I remember one evening 12 
when John Umber caused quite a ruckus in here with Frankie and a couple other members of his posse.  13 
Johnny was a regular and a lot of the other regulars warned me to be careful about him when he first 14 
came in.  He had a reputation for being belligerent and threatening when he didn't get his way.  But I 15 
liked him.  He was usually very considerate and stayed out of trouble, even helped calm a few disputes 16 
between other patrons.  He called me Out Back, and stayed around sometimes to take out the trash and 17 
help clean things up.  He enjoyed hearing my stories about the old days, before this part of town went 18 
downhill.  19 

 John's weak spot was his extremely limited taste in music.  When he came in, you knew he was 20 
going to play three songs on the jukebox as often as he could. He started with Cold by Matchbox 20.  21 
Then Metallica's Enter Sandman. Then the worst of all -- We Will Rock You/We are the Champions by 22 
Queen.  Over and over and over again.  Sometimes he would just start and end with Queen, raising his 23 
fist every time they belted out "…of the World."  I don't know how many dollars he wasted on those 24 
songs -- and you couldn't dance to one of them if your life depended on it.  It could be torture.  If I knew 25 
he was coming, sometimes I'd load a bunch of other selections, to minimize the damage, or unplug the 26 
thing and tell him it was broken.  Sometimes, though, you just had to let it ride -- after all, he was one of 27 
the customers who actually spent some money and he was a gentleman otherwise.  28 

 Even after I closed up, John Umber would often go across the street and listen to his three-song 29 
loop out in the parking lot of his apartment building.  I know it was Johnny because the music was 30 
coming from the black Chrysler 300 with the tinted windows.  You've seen it, the one that looks like a 31 
Bentley.  If you've lived in this neighborhood for more than a few weeks, you know that distinctive car 32 
belongs to John.  I would hear the music, very clear and distinct, even the voices, thumping along as I 33 
locked up or put out the trash.  Fortunately, our apartment is in the back of the building, so loud music 34 
and the sounds of the highway are blocked once I go inside.   35 

 So, back to the only night that John Umber ever caused a problem at my place.  The place was 36 
reserved that night for his party, a celebration of the birth of Molly and Desmond's baby girl.  John was 37 
so proud of their dear little one, Prudence, that he rented the whole place and must have invited 38 
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everyone that he knew in the area -- even his ex-wife, Sadie.  I know that Frankie was around and Dylan 1 
Zimmerman, who is another regular, was also there.  I'm pretty sure that Greyson Dula was not at the 2 
party.  I've only seen Greyson in my place a few times, enough to recognize but not to know.   3 

 Things started out happy and John let someone else pick the music for a change, so folks were 4 
striking a pose out on the dance floor -- hey, that's what it's for.  Toward the end of the evening, things 5 
took a turn for the worse.  Everyone had too much to drink and John started listening to his "triple play".  6 
For some reason, Desmond started complaining about it; I think that little weasel , Frankie, was egging 7 
him on -- at least that's what it looked like from where I was standing behind the bar.  But as soon as the 8 
argument heated up, Frankie slinked out to the parking lot and I didn't see that shadow for the rest of 9 
the night.  Some backup!  Well, the players are going to play and the fakers are going to fake.  10 

 The argument between John and Desmond got louder and angrier, although it was hard to tell 11 
what they were arguing about.  Several times John told his son-in-law "Fight, flee or I'm getting a gun" 12 
and each time it sounded more like a real threat.  Finally, when I thought they were going to come to 13 
blows, I told them both to knock it off.  Desmond seemed shake it off, but John wouldn't give it up -- I 14 
have never seen him so worked up.  So I told them the party was over and to make sure to get home 15 
safely.  At first John just glowered at me and I honestly thought I was going to have to call the police.  16 
But then he slowly left and the rest of his group followed him out.   17 

 I should say that Johnny came back in a couple of days later and apologized, but he seemed 18 
much more reserved after that.  In the month before the shooting he still came in regularly, but now he 19 
was on his own more often.  He would drink more and talk less.  When I asked him if something was 20 
wrong, he would just shrug, shake his head and say "Out Back, the future's uncertain and the end is 21 
always near."  I shudder when I think of him saying that now.  Even in his moody blues, he still helped 22 
me take out the garbage.  23 

 John was at my place on the night of the shooting, for about four hours.  I didn't keep track of 24 
how much he had to drink, but it wasn't excessive for him.  That mosquito Frankie was buzzing around 25 
him for a while and John seemed agitated by whatever they were talking about.  It could have been 26 
Molly and Desmond leaving the week before.  After a while, John told Frankie to "Just beat it! Beat It!" 27 
and Frankie left.  John stayed for a little while, long enough to listen to the "triple play" once through, 28 
then left about one-half hour before closing.  He was upset and, but he certainly wasn't belligerent, 29 
violent or threatening in any way. 30 

 When I took out the garbage that night, I could hear the stereo blasting away in the Chrysler 31 
across the street.  As usual, it was loud and clear enough to hear the vocals.  Just as I opened the 32 
trashcan, and Freddie Mercury had done his sentence but committed no crime, the music stopped in 33 
mid-song.   Then I heard a voice say "Get Out" or "Get Up" or something like that.  The tone was loud 34 
and angry and it was accompanied by a thump and the sound of breaking glass. That music definitely 35 
stopped before the glass broke -- otherwise, I wouldn't have been able to hear it shatter. 36 

 I looked up and over at the Chrysler.  There wasn't a heck of a lot of light over there.   The 37 
highway is lined with mercury vapor street lights, about one every 100 feet.  I think there is one on each 38 
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end of the parking area and maybe one in the middle.  Some incandescent posts are placed around the 1 
perimeter of the lot.  Some of those were burned out, but most of them formed bright circular areas, 2 
including a couple near the car.  Every now and then vehicles would go by on the highway, but their 3 
headlights did not illuminate the parking lot.  There might have been an interior light in the car, but the 4 
tinted windows and the bodies would have blocked that out.   5 

 Even so, I could clearly see someone who looked like Greyson Dula standing by the driver's door 6 
of the car, which was partly open.  This person reached slightly into the car and then pulled John out and 7 
onto the ground. It looked like a collar pull to me, although it was hard to see exactly where they were 8 
connected from that distance.  John bounced up from the ground and the two of them struggled by the 9 
door, eventually pushing it closed and giving me a better view.  There were arms and leg wrestling and 10 
grabbing, a ball of confusion.  Eventually, they sort of stumbled toward the front of the car, which was 11 
facing into the parking lot, and out of my sight. 12 

 I could still hear some grunting and gurgling noises for a few seconds, followed by a thud and 13 
then things were quiet for about a minute.  Now, mind you, I wasn't timing all this was a watch, these 14 
are just estimates.  I heard footsteps, like someone running, but the steps stopped rather than trailing 15 
away in the distance.  Out in the middle of the lot, I saw the person who looked like Greyson Dula 16 
standing on the edge of one of the light circles, looking back at Johnny's car.  The figure was stock still 17 
with one arm pointed straight out.   18 

 I looked around but I couldn't see John anywhere.  Next there was a guttural sound, like an 19 
animal trying to howl or scream, but unable to get it out.  That sound made my blood run cold.  Then the 20 
person in the light circle ran straight back toward the Chrysler.  The arm was still outstretched and the 21 
head bobbed, like the person was moving full tilt, until it went out of sight in the darkness.   22 

 That's when I heard the gunshot, about 2-3 seconds after the attempted howl.  The next thing I 23 
heard, plain as day, was a voice that was not John's saying "That's what you get!"  Loud, proud and 24 
angry, that's how I'd describe the tone of that voice.  I didn't wait to hear more.  I ran directly inside to 25 
grab the phone I had left in the kitchen and I called the police.   26 

 By the time I came back out, I could hear the sirens and see the flashing lights.  So I wandered 27 
over to the parking lot and there was John on the ground, being worked over by paramedics and 28 
guarded by police.  I gave my name to an officer and briefly described what I knew and how to get hold 29 
of me.  A couple of days later I gave a statement and months after that I was asked to provide this more 30 
detailed declaration. But whether it's several months or years, I remember clearly what I saw and heard.  31 
If you call my name this will be my testimony, let there be no doubt about it.  32 
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STATEMENT OF FRANKIE BAKER 1 

 2 

 I'll put this right out on the table:  There is no way that my buddy John Umber attacked 3 
someone over the volume of his stereo, especially if that hothead was pointing a loaded gun at him.  4 
Greyson Dula may have gone down there to start something, or may have decided to get revenge for 5 
the OCU incident once that creep realized it was Johnny.  But no way, no how was it self-defense.   6 

 I've known Johnny since we were kids.  I was an only child and the folks both worked long hours, 7 
so I had a lot of free time on my hands.  I spent most of that time with John and his huge family -- he 8 
was smack in the middle of seven brothers and sisters.  Big John was like a brother to me from early on, 9 
helping me stay straight, keeping me out of trouble.  Whether I needed a ride, some advice or just a 10 
place to hang out, he was good with it.  I'd do anything for that guy.  11 

 We had big plans back then -- get a good education and get off the East Coast, where there was 12 
little opportunity.  Sometimes the scheme was business, then engineering, maybe even politics and 13 
leadership positions.  But just like everything else, those old crazy dreams, they kind of came and went. 14 
His folks weren't rich to begin with and they split up when John was 10.  So we started looking for more 15 
practical ways to make money, and like many others, we ended up in the military. 16 

 John and I both enlisted in the Army, recruited by the same corporal who used to hang around 17 
our high school.  Johnny almost didn't make it in because of an assault charge he picked up while a 18 
juvenile.  That charge was a bunch of baloney -- he stood up to a bunch of punks who were harassing a 19 
couple of younger kids in the school parking lot.  One of the guys came at him and John punched him 20 
once in the face.  Unfortunately, he broke the bully's nose, so they charged him with aggravated assault.  21 
John ended up doing some community service and successfully finished his probation without incident.  22 
I think the corporal could see the charge was bogus, because he talked to his superior and managed to 23 
get an exemption.   24 

   Although we were in different units, we both ended up on the same base, so I still saw a lot of 25 
Johnny.  And I saw how the life changed him for a while.  When you are the middle kid in a household of 26 
seven, you learn to stand up for yourself, and John Umber was no exception.  Unfortunately, that need 27 
to stand up to every perceived slight seemed to accelerate when he was in the military.  The recruits 28 
from our area were sort of looked down upon on the base and naturally we took offense to that.  And 29 
John was our leader, so he took the most offense.  He also learned how to drink during his off-duty time, 30 
which didn't help.  31 

 The result?  There were constant arguments and fights almost every week.  The discipline and 32 
exemplary service John demonstrated on duty did not transfer over to Saturday night.  Things settled 33 
down during the 18months he was in Iraq, because over there you were too busy to get in trouble.  I 34 
don't want to talk about the constant danger we faced -- my unit did a tour -- or the effect IEDs and 35 
snipers can have on your psyche.  But if you want to survive, it certainly makes you sober up, calm down 36 
and focus.  John was a leader there too, with several medals for bravery and courage.   37 
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 After our return to the States, I'd had enough and headed home to look for work.  John decided 1 
to reenlist, which was a mistake, I think.  As soon as he was back in the humdrum of life on the base, he 2 
started right back in with the weekly fights and the drinking.  After two particularly bad dustups, both 3 
the Army and John had had enough.  He received a less than honorable early discharge, which was 4 
probably the best thing for him.  It helped him see that there were consequences for his actions and that 5 
the raucous stuff would not be tolerated in the real world.   6 

 Fortunately, Johnny had picked up some technical training in the service and he found work as a 7 
computer technician right out of the gate.  He and I lived in separate parts of the country for a number 8 
of years, but we kept in touch.  He really settled down, especially as he spent more time with his 9 
daughter Molly.  John had married right out of school and his daughter was born before he enlisted.  He 10 
didn't get to see much of her during the military years, but she was his whole life after he came home.  11 

 John told me that he stopped drinking so that Molly would only see the good side of him.  Even 12 
after John and Sadie broke up, Molly was where he spent all of his free time.  I never heard of any 13 
problems with him during those years.  When I moved to Alki City four years ago and we renewed our 14 
friendship, I could see the difference.  He was much calmer and fun-loving, more reliable.  I spent a lot of 15 
time with Johnny, his family and his co-workers and his reputation with all of them was the same -- a 16 
peace-loving guy who would avoid trouble whenever he could.  17 

   That argument with Dula at the open carry meeting is a good example of what I mean, no 18 
matter what the defendant says happened.  John and I both liked to hunt small game when we were 19 
young and we would still go out once in a while when we got the chance.  It's harder when you live in 20 
the big city and have to drive for hours to get out in the woods.  I don't think we went more than five 21 
times in the four years after I moved here, mainly for ruffed grouse. 22 

  Johnny owned two hunting rifles and a shotgun for the birds.  He also owned one .38 caliber 23 
revolver, although I'm not sure where he got that.  That definitely wasn't for hunting, because that type 24 
of gun isn't good for nothing but to put a man six feet in a hole    He carried it once in a while when his 25 
job as a technician took him down into some of the meaner streets of the city, but mostly it sat 26 
unloaded in in his storage unit, where all the guns and ammo were kept.  He was definitely afraid that 27 
Molly might accidently get her hands on one of the guns when she was younger and he wanted to make 28 
sure she was protected even after she grew up.   29 

 When I first came to Alki, John asked me to go down to city hall with him to get a concealed 30 
carry permit.  He was initially rejected because of that prior assault conviction.  We both thought that 31 
was strange, because Fish and Wildlife never said anything when he purchased a hunting license.  After 32 
that, he hired an attorney and had the conviction vacated.  His rights were restored, but Johnny never 33 
got around to reapplying for the permit.  I guess that technically he possessed the revolver illegally if he 34 
carried it with him after that. I think he still took the pistol with him to the bad side of town, but that's 35 
just what I heard.   36 

 John was very interested in going to the open carry meeting.  He felt very strongly about the 37 
idea that gun owners should be allowed to bring firearms with them wherever and whenever they 38 

Page 29



chose.  He'd tell me "We're normal, responsible citizens and we should be able to take protection with 1 
us wherever we go."  Johnny figured that's what the Second Amendment was all about and I think he 2 
got that from his mother -- she was very vocal about it when we were kids.   3 

 Don't get me wrong, I don't think you'd ever see John walking around town like Wyatt Earp.  I 4 
don't think he even owned that kind of holster -- he had a little shoulder strap job for the .38 so he could 5 
wear it under his coat.  But he thought it was important to stand up against restrictions, before our 6 
options were taken away by the government.  And he thought criminals would think twice about trying 7 
anything, if they saw you had a firearm with you. 8 

 Anyway, John was excited to go down and see what the OCU was about, so I tagged along.  He 9 
was going to take his rifle with him, but I convinced him to hold off on that until we saw what kind of 10 
folks we were dealing with.  There was a group of about 30 people and all they were talking about was 11 
having a picnic down at Mairyland Park, which is a patch of grass next to John's apartment building.  I've 12 
been there a few times and most of the picnic tables are occupied by slackers who are just hanging 13 
around because they have no particular place to go. I wondered if any of these folks had actually been 14 
to the park. 15 

 So they were all talking about going to this picnic and carrying weapons while they were in the 16 
park.  This was supposed to be some principled protest and all of the discussion focused on who's 17 
bringing the three-bean casserole!  It rubbed John the wrong way and he said so.  He listed a bunch of 18 
other places that would make for a more effective protest -- city council meetings, for example, or in 19 
front of the courthourse.   I guess John didn't think the group was taking him seriously, because he 20 
started telling them about his prior military service and his familiarity with firearms.  It wasn't 21 
threatening or anything like that, just describing what he could do so people there would know that he 22 
wasn't some poseur.  I backed him up all the way -- I told you, I'd do anything for the guy.  23 

 Then Dula, who seemed to be one of the self-appointed leaders of the group, told John that 24 
they were there to focus on the park protest and to shut his muzzle.  John doesn't like to be told to pipe 25 
down, and the two of them got into quite a shouting match.  Everyone else just sat there, kind of 26 
nervous and embarrassed about Dula's behavior. I don't remember any specific threats or comments, 27 
but there was name-calling on both sides.   28 

 Just when it looked like things might turn more physical, Johnny took the high road and decided 29 
to leave, and I jumped up and left with him.  Dula followed us to the door and that clown wouldn't let it 30 
go, shouting insults as we walked away.  John returned some, but he kept walking.  I remember the last 31 
thing Dula yelled quite clearly:  "If I get you in my sight, boom, boom, out go the lights!"  At the time, I 32 
passed it off as idle talk, but now I'm not so sure.  I never went to another open carry meeting after that, 33 
and I don't think John did either.   34 

 I was at the party celebrating the birth of John's granddaughter at the Last Out Back a couple of 35 
weeks before the shooting.  John was definitely having a good time and unfortunately he did have a few 36 
too many that night.  When he is partying, Johnny does tend to get obsessed with the "triple play" as he 37 
calls it, although other songs were played that night that would set your teeth on edge.  At one point, 38 
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someone played "The Final Countdown" and "Who Let the Dogs Out" back to back!  I don't know why AL 1 
McGee even has those things in the jukebox.   2 

 Desmond and John started arguing about whether "We Will Rock You" is a fugue.  Obviously, it 3 
isn't, since the song shares none of the characteristics of that composition technique -- a contrapuntal in 4 
which a short melody or phrase is introduced by one part and successively taken up by others and 5 
developed by interweaving the parts.  (I once took a music appreciation class at our local adult 6 
education center and I might have started Johnny on to this whole fugue idea.)  Of course, you can't tell 7 
John anything when he gets in a mood, but Desmond kept trying.  John got more belligerent and he did 8 
yell "Fight, flee or get your gun!" a few times.  But if it was a threat, it was a poor one -- Desmond kept 9 
right on arguing until McGee finally told him to shut up or get out.  I left shortly after that.  10 

 Things had taken a turn for the worse for Johnny lately.  He lost his tech job and has been 11 
struggling to find work.  He was splitting time between warehouse jobs and cable installation, so he'd 12 
been working a lot of long hours. Mollie and Prudence left with Desmond for college about a week 13 
before the shooting and John didn't have much time to see them before they took off. So he's been 14 
depressed and spends his spare time down at the Last Out Back, knocking back a few and listening to 15 
the "triple play". That's where he was when I saw him on the night of the shooting.   But I tell you, when 16 
I left he was sad, not angry or upset.  When McGee told us to head out, we paid our tab and left without 17 
any issues.  I had called a cab and it was there when I got outside.  John waved at me and headed across 18 
the street toward his apartment.  As I understand it, that was about 45 minutes before the shooting.   19 

 I just wish I had walked over to the apartments with Johnny, so he would have gone upstairs 20 
instead of sitting in his car.  Maybe none of this would have happened.  But who knows, Dula was 21 
apparently out to settle the score that night, so maybe John would have been shot at his apartment.  22 
Don't buy this idea that the defendant didn't know that John lived upstairs.  Dula was still standing 23 
outside and yelling at us when we got into John's Chrysler at the open carry meeting.  Greyson Dula 24 
must have known that it was Johnny's car and that he was the "mystery man."  The only mystery is why 25 
Dula thinks this self-defense nonsense will fool the jury.    26 
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STATEMENT OF KRIS CRAIG-BENTLEY 1 

 Do you hear what I hear?  That philosophical question has always fascinated me.  Does a sound 2 
resonate from an object as a distinct event, pure and discoverable in its essence by any capable 3 
receiver?  Or is a sound already located within the receiver, a unique perception which has more to do 4 
with the characteristics of the person and little to do with the mechanical waves he or she collects with 5 
the ears?  Do you hear the people sing or is the song already inside you? 6 

 Although I've self-studied the philosophy of our otic sense, and everything else about this 7 
phenomenon, I'm here to offer my opinions as an expert in acoustics, my major area of academic 8 
training.  Acoustics is the science of sound.  It relates to noise in the environment -- music, speech and 9 
hearing, how sound "behaves" in concert halls and buildings.  We are surrounded by sounds every 10 
moment of our lives.  And if there is no apparent sound, our brains will compensate for that silence by 11 
generating voices in our heads and ringing in our ears.  I may be biased, but I think it is fair to say that 12 
sound is the most important part of our existence.  That's why I've devoted my life to learning about 13 
every aspect of this one singular sensation.  14 

 My formal training began at Pine County Community College, where I received a basic AS 15 
degree.   I was also involved with the production crew for the school's theater program, which gave me 16 
the opportunity to work through some practical acoustic problems -- trying to make the sound effects 17 
come out just right in the school's poorly designed auditorium.  I actually thought about a career as a 18 
sound production engineer.  During the plays I'd like to dream, right between my sound machine and 19 
the stage, about working a Broadway show. Ultimately, I decided I was meant for bigger things.  20 

 After earning a bachelor of science in mechanical engineering at The Alki State College, I decided 21 
that I needed specialized training that simply wasn't available in this country.  So I traveled to England to 22 
attend the prestigious Institute of Acoustics and earn their Diploma in Acoustics and Noise Control.  23 
There's no place like London, but I immediately returned to the Pacific Northwest after graduation and 24 
started work for the region's largest architectural and engineering firm, WellSound Construction NW.  25 
My primary focus is to assure that noise problems are resolved early in the design process, so that 26 
employees can create in an optimal work environment, surrounded only by the sounds they choose.  27 

 Although my work focus is on noise control through design, I am occasionally asked to consult 28 
on issues related to forensic acoustics.  This involves acoustic measurement, modeling and analysis to 29 
resolve legal issues.  I have never been asked to consult on the investigation of a violent crime before -- 30 
usually, the questions involve compliance with noise ordinances, whether a work environment could 31 
cause a hearing loss or whether an alarm signal provided an adequate warning.  Although a few firms in 32 
this country consult solely on issues of this type, the equipment, training and skills needed to perform 33 
the analysis are exactly the same as in my normal area of employment.  In fact, I'd say my skills and 34 
background are superior to the average meter jockey you would find at one of those firms. 35 

 My employer asked me to help the city police department in this case and I was pleased to assist 36 
their investigation.  Although my salary with the firm is still paid during any time I have been involved 37 
with this case, I have not received any additional compensation for my analysis or for testifying.  38 
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WellSound has always been a civic-minded firm and has assisted the police on other occasions.  It's true 1 
that the City is about to start the bidding process on the design of its new government services complex, 2 
including its proposed multiuse arena and concert hall, the AlkiDome.  I'm sure we'll try to obtain those 3 
contracts, which are expected to be lucrative -- but I'm confident we would be awarded those projects 4 
anyway, given our outstanding track record in designs of this type. 5 

 It is my understanding that the defense claims that the sounds emanating from John Umber's 6 
car stereo were so loud and insufferable that Greyson Dula was compelled to go down to the apartment 7 
parking lot to stop them.  In order to assess the plausibility of this claim, I was asked to take 8 
measurements of the sound levels near Dula's apartment that would have been generated by the tracks 9 
playing that evening.  Before I describe the measurement process and its results, I need to provide the 10 
jury with some background on the system used to objectively describe sound levels -- the decibel scale.  11 

 You have to think about the information provided by sound measurement devices carefully, 12 
because the decibel scale is not a linear construct, like a ruler.  The idea of a ruler is much simpler -- a 13 
distance of two feet is twice as long as a distance of one foot.  But the markings on the logarithmic 14 
decibel scale "ruler" go up in powers of ten.  Every increase of 10dB on the scale is equivalent to a 10-15 
fold increase in sound intensity. That means a sound of 30dB is 100 times more intense than a sound of 16 
10dB. 17 

 But how does all this translate into "loudness"—what we actually perceive when the intensity of 18 
sound increases? The decibel scale is logarithmic, but our perceptions of the increase are different.  A 19 
10-fold increase in sound wave intensity, measured as a 10dB increase with a sound meter, would feel 20 
to us roughly like a doubling in loudness. Another 10-fold increase, and another 10dB increase, would 21 
feel like another doubling.  So a 10-fold increase on an objective meter would only seem to us like a 22 
doubling of loudness.  23 

 Some examples would probably help.  A 40dB sound, like quiet conversation, would seem four 24 
times louder than a 10dB sound like rustling or falling leaves, even though the sound intensity is 1000 25 
times greater.  And an 80 decibel sound (loud traffic noise at close range) is 10 million times more 26 
intense than rustling leaves, but it only seems 128 times louder.  That's why people can experience 27 
permanent hearing damage from intense environmental noise that doesn't seem painfully loud to them 28 
at the time of exposure.  29 

 These measurements describe the scientific, objective parameters of sounds waves.  How loud 30 
that sound actually seems to any particular individual depends on a number of factors.  The condition of 31 
your ears, the length of time you listen to the sound, the complexity or purity of the sound bombarding 32 
your eardrums, even your mood and taste in music-- all of these things will determine whether  you 33 
ultimately perceive a sound as loud or soft, nice or noise.   34 

 Objective sound measurements are taken using an electronic device called a sound level meter.  35 
The meter looks quite simple.  It is a box with a pointy stick at the top, which holds the microphone that 36 
samples and measures the sound.  The stick keeps the microphone away from the body of the 37 
instrument, which reduces the possibility of artificially enhanced readings due to sound reflecting off the 38 
box.  Inside, the box contains electronic circuits that measure the sound waves detected by the 39 
microphone.  The circuits amplify and filter the sounds detected in various ways and produce a reading 40 
on a digital display.  I note the display numbers on a tally sheet, although the machine's history of 41 
readings can be downloaded to corroborate my notes.  42 
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 The measurements in this case were taken at three points on the sidewalk in front of Dula's 1 
apartment building.  My original plan was to use only two reference points for samples, which is usually 2 
enough to get a valid average score.  But the front door of the Mairyland Park Apartments was covered 3 
by a peculiarly shaped awning, which tapered off at several random angles (I guess this was someone's 4 
idea of attractive).  I was concerned that the shape might block or channel sound waves, or reflect them 5 
in different directions, so I decided to take an additional reading away from the awning.  The best place 6 
to take the readings would have been in Dula's bedroom, but I was told this was not possible.   7 

 Four sets of readings were taken at each of the three measurement locations.  The particular 8 
sound level meter used takes in all sound waves detected during the period between the initiation of a 9 
test and its conclusion and provides two readings -- the average sound level and a maximum reading.  10 
The maximum shows the peak the sound level reached during a test, but not the frequency or duration 11 
of that maximum.  You can estimate this, however, by noting the difference between the maximum and 12 
the average.  If the two numbers recorded for a test are close, then the maximum was reached more 13 
consistently than during a test where the two numbers are farther apart.  14 

 My readings are summarized in the table depicted in Exhibit 3.  The last documented setting for 15 
the stereo would have produced an average sound level of 42 to 59 decibels, the equivalent of normal 16 
to very loud conversation. The occasional peaks, in a layperson's terms, would be about the same as a 17 
car with a loud engine or exhaust going by.   18 

 The readings for the maximum volume setting for the stereo would be more annoying to most 19 
people, although the average level would not be unusual in an urban setting.  I would note that I took 20 
these readings during the day, when normal city traffic regularly passed by the apartments on Highway 21 
990.  This background noise would probably have made the sound level readings higher, which means 22 
the readings could have been lower at the time of the late night shooting, when there was less traffic.  23 
Because factoring out the increased traffic noise would be speculation on my part, I gave Dula the 24 
benefit of the doubt and recorded the full test readings.      25 

 The 65dB to 80dB range for the maximum volume stereo equates to moderate to loud traffic 26 
noise, but these readings are still below the level which would cause concern for damage to hearing, 27 
even over a prolonged period of time.  For example, it would take 8 hours of exposure to 85db sound to 28 
cause permanent hearing loss and this exposure was in no way comparable to that.  Even the peaks of 29 
100+ decibels (think of standing next to a jackhammer) are only of concern if the exposure lasts 15 30 
minutes.  The disparity between the averages and these peaks indicates that the maximum sound 31 
intensity was rarely achieved during the recordings played on Umber's stereo system. 32 

 The blocking effect of the awning, which resulted in consistently lower readings, is peculiar, one 33 
of the little quirks we sound engineers try to account for in building design.  This could be an acoustic 34 
shadow, an area where sounds coming from a certain direction or on a given day will not penetrate.  35 
This deadening of sound can occur either because the waves are absorbed, reflected or dissipated by 36 
temporary weather conditions.  These phenomena are thought to have played a significant role in some 37 
of the most famous battles in the Civil War, when the sounds of combat were blocked, and commanders 38 
misjudged the nearness or strength of the enemy.  If you're interested, I've written a couple of papers 39 
on the historical aspects of the subject.   40 

 If the acoustic shadow is caused by refraction, those sound waves have to go somewhere. The 41 
most likely course here would be that the waves were channeled up and toward the second floor of the 42 
building.  This might result in an acoustic enhancement in some portions of some apartments.  This is 43 
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just a possibility.  The only way to determine whether there is an increase in the sound level in a 1 
particular unit would be to thoroughly test the sound level in that unit and then compare it to tests 2 
made simultaneously in other areas of the building. 3 

 From a purely objective standpoint, the length and intensity of the sounds emanating from the 4 
victim's car stereo would not have caused a reasonable person to feel the need to confront the person 5 
playing the stereo, let alone with a gun.  Of course, some people are more sensitive to sound than 6 
others.  In fact, based on the description of Dula's actions that night, prior statements about the effects 7 
of these sounds and the wall-punching incident witnessed by Lee Sheldon, I've reached the conclusion 8 
that the defendant may be one of those few individuals who suffers from a condition called misophonia.   9 

 The literal definition of misophonia is hatred of sound, but a person with misophonia does not 10 
simply hate all sound. People with misophonia are sensitive to only certain sounds, called the trigger set.  11 
Exposure to a sound in the trigger set elicits an immediate negative emotional reaction, which can range 12 
from moderate discomfort all the way up to full-fledged rage and panic.  13 
 14 
 Each person's symptoms vary, but a trigger event may cause agitation, anger and hatred toward 15 
the source of the sound.  Mental processes are not overwhelmed -- the person still know what he or she 16 
is doing -- but the need to stop the noise at all costs may cause a desire to harm or kill the source and 17 
occasionally someone may aggressively act on this desire.  Interestingly, some people have the opposite 18 
reaction to the trigger and become withdrawn and depressed, unable to do anything but flee from the 19 
sound.  20 
 21 
 How do I know all this?  As I mentioned previously, all aspects of human interaction with sound 22 
interest me and I devote most of my free time to studying this interaction.  I've read extensively about 23 
misophonia, consulting textbooks and studies that medical doctors assure me are authoritative.  I've 24 
attended lectures on the subject and I was once invited to monitor clinical experiments designed to 25 
further our understanding of this rare condition.  The professors running the study asked for my input 26 
on the methodology and made some adjustments based on my suggestions.  Only a medical doctor can 27 
conclusively diagnose this disorder, by testing the patient and ruling out maladies such as anxiety and 28 
bipolar disorder.   Even so, my extensive self-study in this area makes me confident in my opinion to a 29 
reasonable certainty.  30 
 31 
 Whether or not Greyson Dula is affected by misophonia, the testing in this case can lead to only 32 
one objective conclusion.  The noise levels emanating from John Umber's car were not of a volume or 33 
intensity sufficient to cause any reasonable person to react violently.  Most people would do what Lee 34 
Sheldon did, when faced with the same sounds on that August evening -- roll over and go to sleep.     35 
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STATEMENT OF DYLAN ZIMMERMAN 1 

 I've been in the property management game for over 20 years now.  I'd like to tell you this 2 
shooting was the first time an assault occurred on one of my premises.  Hah! This wasn't even the first 3 
time in 2017.  An apartment complex is a micro-world and there's violence in the world, my friend.  Like 4 
the Wise One says, He who made kittens put snakes in the grass.  5 

 But first, let's talk about yours truly.  A lifelong resident of Alki City, I lived here before it actually 6 
was a proper city.  My typical working class background led me first to the mills, until they dried up and 7 
then to general handy work.  So that's how I ended up as what you used to be called a "super" in a five 8 
unit apartment house.  The work involved minor repairs and rent collection, in exchange for a break on 9 
my own rent.  Over the years, the pay has gotten better and the buildings bigger.  But the toilets still 10 
plug the same.  11 

 The Mairyland Park Apartments, which I've managed for eight-odd years, are a collection of 6 12 
three-story buildings, with 10 units on each floor.  Most of the apartments are two bedrooms, one bath, 13 
except for the end units, which are three bedrooms, two baths.  The layout is simple enough.  You enter 14 
each building in the center, through the double doors under the goofy-looking awning.  That awning is 15 
supposed to represent sunrise, or maybe it's the beginning of the universe.  For me, the thing represents 16 
a giant pain in the neck to clean whenever the pigeon droppings get too thick and unsightly.  17 

  The entrance lobby inside is pretty small, just the mailboxes, a couple of old chairs and the doors 18 
to the stairs and elevators.  On each floor, there are five units on each side of the elevator bank.  You 19 
access the apartments from interior halls that run down the center of each wing.   20 

 All of the two bedroom apartments are laid out the same, again using a pretty simple design.  21 
You enter the front door and walk down a fairly short, narrow hall.  On either side of the hall is a 22 
bedroom, with the left one a little smaller because the bathroom is on that side.  Eventually the place 23 
opens into a large living/dining space, with the kitchen area behind the counter on the right.  The side 24 
apartments are actually separated by a narrow gap, so that the bedrooms can have a window and 25 
escape ladder.  The living area also has a big screened window that opens up to let in a lot of light and 26 
air.  That's good in summertime, because there's no AC provided and the windows aren't designed to 27 
hold a portable unit.  We're close to the highway, so I won't deny that it's noisy everything is open.  It's 28 
your choice -- sweat in silence or sleep with the noise.  29 

 The six buildings are pretty tightly clustered, so only the units overlooking the parking lot and 30 
Mairyland Park have any sort of view.  Everyone else gets to look into the window of a neighbor in 31 
another building, or the bedroom window of the folks right next door.  This can be pretty interesting, I'll 32 
admit, but I made sure my ground floor end unit, in the same building as Greyson Dula and John Umber, 33 
looked out over the lot.   34 

 The Merry, as I call it, is an older place, but the owners have kept up with basic maintenance 35 
and repairs. No recent upgrades, though there are rumors that a developer may swoop in someday 36 
soon, throw out the current clientele and renovate the whole place into condos for the gentry.  For now, 37 
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the rents are still low enough to attract mainly middle income tenants, although lately I've noticed that 1 
more and more of them are renting out rooms to make ends meet.   2 

 As an on-site manager, you get to know most of the tenants to some extent.  But you mainly 3 
remember the troublemakers and the complainers.  Once in a while you make a friend, although I try to 4 
avoid that.  Unless you are positive that someone is a good egg, it could put you in a bad position later 5 
on. That buddy-buddy stuff makes it harder to evict or to get tough when the rent is late -- not that it 6 
hasn't been done.  7 

 Naturally, the renters you actually see the most live in the same building with you.  So I knew 8 
both Dula and Umber during the time they lived here.  Dula rented Unit 2B for about 2 1/2 years before 9 
the shooting and Umber moved into Unit 3C a year later.  I personally never saw the two of them 10 
together, either in the building or elsewhere.   11 

 Dula was no problem at first.  In fact, I rarely heard from or saw Greyson -- didn't ask for much 12 
and usually stuck the rent through the after-hours slot.  Sometimes one of the sub-tenants in the unit 13 
would bring the rent over and Lee Sheldon did that a lot after moving in.  Lee liked to stay and gossip, 14 
backbiting others in a way that I found annoying.  You know how you can tell instantly when someone is 15 
sneaky and dishonest?  That was my opinion of Lee and I'm pretty sure everyone in the apartment 16 
complex held the same opinion.   17 

 Maybe it was living with Lee, but Greyson changed in the months leading up to the shooting.  18 
Dula became what is referred to in the business as a "land carp" -- someone who is constantly 19 
complaining about conditions in the building and wanting management to handle them.  In the three 20 
months before the shooting I heard from Dula at least once a week and 9 times out of 10 times the 21 
subject was noise.  Some of the complaints had merit and other tenants complained as well.  I dealt with 22 
the valid problems, but there were several times I told Greyson that the noise wasn't that bad and to 23 
learn to get along, especially when it's summer and everyone has their windows open.  Remember, one 24 
man's ceiling is another man's floor.  Dula did not like that advice one bit and told me so, although there 25 
was nothing threatening or belligerent in our interactions. 26 

 I thought Umber was a decent guy, paid the rent on time.  I guess he was pretty handy and fixed 27 
most things that went wrong in his unit himself, without bothering to call me.  I don't remember him 28 
ever complaining about another building occupant.  Unfortunately, he was what is known as a "music 29 
man," -- a tenant who likes to play the stereo loud and share his taste in music with the rest of the 30 
building.  I received regular complaints about him and his "triple play" and not just from Greyson Dula.  31 
But usually when I contacted Umber about the complaints, he would just smile and say "Okay, Dylan.  32 
Don't worry, be happy."  And he would turn it down, until the next time.  33 

 The only time Umber ever gave me any grief about turning down his music was just about a 34 
week before the shooting and it was the only time I talked to him about Dula.  The defendant was 35 
griping about loud music again and mentioned to me that the noise from upstairs was getting more 36 
frequent.  I hadn't noticed, but I'm on the ground floor so that buffers sound from the upper tier of the 37 
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building.  Greyson was pretty upset, muttering a few choice words as he left the office, although there 1 
was nothing threatening or outrageous.   2 

 I was going to suggest that Dula go up and hash things out with Umber directly, but I decided 3 
against it since Dula didn't seem to be in the best mood.  So I talked to Umber about the complaint and 4 
he seemed agreeable to turning the stereo down, until I mentioned who had complained.  John seemed 5 
to recognize the name and his mood darkened considerably when he heard it.  He shook his head and 6 
shouted at me "I'm tired of that gun lover trying to tell me what to do!  You tell Dula either back off or 7 
get ready for some of my brand of open carry!"    We stared at each other for a minute and then he 8 
broke into his old grin and told me not to worry about it, he'd stop playing loud music in the apartment.  9 
That was the last time I talked to John Umber.   10 

 John and I interacted so often over the noise issue that we built up a weird, friendly relationship.  11 
He even invited me to that party over at the Last Out Back, celebrating his granddaughter's birth.  12 
Johnny was pretty drunk that night, and I got to hear that whole argument with his son-in-law.  It 13 
started out in jest but the two of them did get pretty hot under the collar.  John carried the threats a lot 14 
farther than he should have and I started to wonder whether they were going to come to blows. Then 15 
the storm passed, just like that, and when I left they were buddies again, sharing stories and shots.  16 

 When Greyson came down to ask about my handling of the noise complaint against Umber, I 17 
warned him about the threats John had made and also described that "Fight, flee or get your gun" scene 18 
at the party.  Hey, if you are trying to keep a secret, don't tell me!  Sharing information about our little 19 
micro-world is one of the few side benefits of being an apartment manager.   Besides, it helps me 20 
become aware of problems before they get too far along.  If people are congregating in shame in the 21 
back alley, or causing other kinds of problems, I usually hear about it first from tenants.  I thought that I 22 
mentioned Umber's name to Greyson during that conversation, but I may have referred to him as "the 23 
guy in 2C." 24 

 The night of the shooting, I was sitting in my chair, reading a book because it was too hot to 25 
sleep.  Like everybody else, I had the windows open but I wasn't using a box fan.  Most people don't 26 
realize that just draws the warm air into the apartment.  So it was pretty quiet inside my place until the 27 
noise started around one in the morning. 28 

 I recognized the sound as Umber's "triple play" mix, but it wasn't coming from inside the 29 
building.  You could definitely hear each song clearly and I thought about going out on a preemptive 30 
strike, before the telephone started ringing.  Although I wasn't in a hurry, I did put my shoes on after the 31 
sounds went on for about 20 minutes.  Then the music stopped and two people started shouting at each 32 
other, really going at it.  I heard some grunting sounds and somebody yelled "Leave me alone," or "Get 33 
away" or something like that.  That was enough for me -- I headed out the door and around the edge of 34 
the building, so I could see what was going on.   35 

 Standing by the building corner, I was quite a ways from the action.  But I could see a big man on 36 
his knees over by the cars and someone else was standing about 40 feet further into the lot.   The 37 
kneeling man got up off the ground, stood straight up and moved toward this other person -- I couldn't 38 
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tell if that was a man or a woman.  The other person stuck his or her right arm straight out and started 1 
moving directly toward the big man.  A few seconds later I heard the shot, and the big man went down.  2 
Someone screamed "Look what you did" or "Look what you made me do" -- I'm not sure which, but it 3 
was one of those two phrases.  I think the scream came from the other person in the lot, but I'm not 4 
positive.  That person turned and ran straight back to the building's main door.  5 

 As soon as the shooter disappeared, I ran over to big man and realized that it was John Umber.  6 
He was lying on his left side in a pool of blood.  Because he was right in the middle of the parking lot, I 7 
was afraid he was going to get run over.  So I started to drag him a couple of feet back in the direction of 8 
his car, but at some point I decided that wasn't a good idea.  Some of the other tenants in the building 9 
were outside, so I asked them to form a perimeter around us while I tried to apply pressure to the area 10 
where John seemed to be bleeding.  I could already hear sirens in the distance and the EMTs were there 11 
within 5 minutes of the shot.   12 

 I've visited John a few times in the hospital and when he's awake he seems to recognize me, 13 
although it's hard to tell.  If he ever recovers, he would be welcome at the Mairyland as far as I am 14 
concerned.  Greyson had a choice about whether to go down to the parking lot in the first place.  And 15 
John had a choice about whether to charge toward the defendant.  But from where I stood, it didn't look 16 
like Dula had a choice about shooting John --it was self-defense.  17 
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STATEMENT OF BILLIE (JOE) or (JEAN) FESTAS 1 

 It may seem strange to you that a person would choose a career as a bloodstain pattern analyst.  2 
How does someone get interested in something like that?  For me, it actually started with bugs.  3 
Growing up in west Texas, insect season started early in spring and lasted pretty much all year.  I'd 4 
always notice the bugs flying through the air, or buzzing around while I combed my hair.  But mostly, I 5 
was fascinated by the way they splattered up and down the windshield of the pickup as we drove 6 
through the pastoral scenes that surrounded my hometown.   7 

 I commenced to studying these splotches, their length and shape.  You can tell a lot about how a 8 
bug came to meet its maker by the mangled remains it leaves behind on the glass.  Was a skeeter 9 
crossing the road or coming straight at you?  Did that blow fly dive bomb the car or rise up from some 10 
roadkill?  Which was travelling faster - the truck or the dragonfly?  That's when the patterns of these 11 
splatters first made, pardon the pun, a big impact on me.  12 

 There's not much call for bug splatter analysts, so I decided to go into the field of forensic 13 
science, with a focus on crime scene reconstruction.  I obtained my bachelor of science at Southwestern 14 
Plains University, with a concentration in physics.  The school offered several specialized courses in fluid 15 
mechanics, the study of the effect of force and motion on liquids and gases.  My outstanding academic 16 
performance caught the attention of the Texas Department of Public Safety and I was offered a three-17 
year internship with the state crime lab.  18 

 Most of the lab's work was routine extraction and testing of substances for drugs or bodily 19 
fluids.  A few of the lab's cases involved bloodstain pattern analysis, or BSPA. I observed or participated 20 
in these cases whenever I could.  However, the lab was rarely called to a crime scene for this type of 21 
work, which is typical in our country's law enforcement culture.  Most local sheriffs and police 22 
departments foolishly think that the general technicians on their staffs can adequately collect and 23 
analyze this type of evidence.   24 

 Although the lab offered me a permanent position, I was tired of figuring out whether the white 25 
powder in front of me was heroin or meth.  I wanted to start my own consulting business, dedicated 26 
primarily to BPSA.  The director of a private forensics firm must have impeccable credentials, so my first 27 
step was to obtain a master's degree in forensic physics at Washington Central University.  This degree is 28 
essential to a proper understanding of the use and interpretation of this type of evidence.      29 

 The Northwest struck me as the perfect place for a forensic business -- so vibrant, so connected 30 
to science and technology and so many violent crimes!   The Washington State Patrol Crime Lab was 31 
hiring and I worked there for three years in the Criminal Investigation Division.   That gave me time to 32 
arrange the start-up capital, and in 2011 I founded NW Forensic Consultants, now nationally recognized 33 
as the premier BSPA consulting agency.    34 

 I have assisted law enforcement agencies from a number of states, but most of my work (I'd 35 
estimate 90% in the last five years) involves analysis and consultation for criminal defense attorneys.  36 
Most police departments and government crime labs think their personnel can handle this type of 37 
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analysis, so they do not contract with independent agencies.  The cost may also be a factor; the firm's 1 
standard hourly rate is $250 for analysis and consultation.  I would estimate a total of 30 hours have 2 
been billed in this case.  In addition to hourly charges, there is an expense stipend of $700 for court 3 
attendance and testimony.  My opinions and conclusions are based upon the objective evidence and my 4 
expertise, no matter who pays my fee.  5 

 What does a forensic bloodstain pattern analyst do?  Simply put, we investigate and analyze 6 
information about the location, shape and characteristics of blood droplets found at a crime scene, to 7 
determine whether the pattern of these droplets can tell us something about what happened.  The 8 
direction and angle of blood spatters may allow us to pinpoint where the bloodshed began and where it 9 
ended.  How a blood drop lands on a surface reveals the speed, size and trajectory of the blood while it 10 
was in flight and helps determine whether the source was stationary or moving.  Detailed analysis can 11 
differentiate primary source drops (straight from the body) from secondary deposits (for example, from 12 
shoes or clothes).  If, like me, you are a highly trained "blood whisperer," the total blood layout may 13 
confirm or refute someone's story about their actions at a crime scene.   14 

 Let's start with a few basic assumptions used in BPSA of the scene of a shooting.  First, the 15 
number of stains found will be dependent on the nature and site of the injury, the presence of any 16 
intermediate targets, and the nature of the projectile used to cause the wound.  The closer the bullet is 17 
to the target, the more the spatter pattern will look like it was created from a spray can. Conversely, if 18 
the projectile starts farther from the target, fewer mist-like spatter stains will be produced. 19 

 Bullet wound spatter is usually one of two types:  forward spatter travelling in the direction of 20 
the bullet and backward spatter away from the bullet. Both types are emitted in a conical fashion; in 21 
other words, the projectile creates a blood pattern that expands out from the impact site. Back spatters 22 
from the entry wound will almost always be possible, whereas forward spatter will only occur when 23 
there is an exit wound. 24 

 Gunshot spatter will also exhibit larger stains beyond that of the aerosol mist stains just 25 
discussed. These larger drop stains will usually display at least a 1-2 mm diameter and will be included 26 
among the mist stains. Due to the small size of blood drops, the blood will only carry 4-5 feet. If a person 27 
bleeds in quantity from a gunshot wound, which is fairly common, pools or trails of blood can form a 28 
third type of pattern at the crime scene.  Finally, if a person is shot at close range, which is defined as 4 29 
feet or less, the back spatter can directly deposit stains on the weapon, the shooter’s body and any 30 
clothing involved.  Some of this blood may drop off in other locations, but microscopic stain patterns will 31 
remain at the initial deposit site unless thoroughly cleaned. 32 

 The patterns produced from gunshots are particularly useful in crime scene reconstruction. 33 
Blood dripping from a cut finger forms large, spherical drops that basically tell you there is still gravity on 34 
earth.  But a gunshot wound is a violent impact, and the force of the bullet is much stronger than 35 
gravity. Because the blood is denser than the air, it breaks up, forming a cloud blood smudge 36 
microscopically smeared on the sky. During their flight, these tiny drops are strongly affected by air drag, 37 
and form elongated shapes that provide clues as to their speed and direction of travel.  38 
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 Cast off stains, resulting from blood flung from a secondary object such as the weapon, the 1 
shooter or the victim's clothing, are not as helpful as wound stains.  However, the cast off stains can 2 
sometimes answer questions about what a person did after the initial wound was inflicted.  For 3 
example, a victim's blood on a suspect's clothing indicates the latter was near the former at some point 4 
and disturbed the area.   5 

 Ideally, a blood spatter team is called to a crime scene and collects extensive data, 6 
including photographs, measurements, and straight-line string angles through the long axis of 7 
individual drops.  This string method is the most accurate way to determine the areas of blood 8 
origin and convergence.  Unfortunately, the ideal is rarely the reality and that is true in this 9 
case.  No BPSA technician was at the crime scene and there was a delay between the police 10 
securing the area and taking measurements and photographs.  In the meantime, I understand 11 
that body of John Umber was moved onto a wheeled gurney and various people tromped 12 
through the parking lot.  Although this is understandable from a human perspective (after all, 13 
they were trying to save his life) from a forensic standpoint it is a disaster. 14 

 In forming my opinions, I have reviewed all of the statements, the photographs and the 15 
measurements taken by police of the distances between various pools and droplets of blood 16 
and various items found at the crime scene.  This review was conducted in accordance with the 17 
standard methods used in my field.  The police photographer focused more on the body's 18 
gruesome details -- the bulging eyes and the twisted mouth -- probably in an effort to stir 19 
sympathy for Umber and his plight.  I would have focused more on the details of the blood 20 
drops, but you can't always get what you want.  Fortunately, if you try sometime you might find 21 
you get what you need, and I found enough information to draw some general conclusions to a 22 
reasonable forensic certainty.   23 

 Although I examined many photographs of the crime scene, I have selected one image, 24 
Exhibit 5, to be used for the purpose of illustrating my testimony.  Exhibit 5 shows a portion of 25 
the area where Umber's body was lying immediately before it was removed from the parking 26 
lot.  Based upon my review, the objective evidence demonstrates that John Umber was moving 27 
straight toward Greyson Dula at the time he was shot, and was most likely running in that 28 
direction. 29 

 Exhibit 5 shows a classic splatter pattern moving directly away from the camera at top 30 
center, just above the right side of the blood pool.  Although the larger drops are most visible, I 31 
was able to determine that a conical mist pattern surrounds these more obvious deposits.  32 
Using special techniques in our photo enhancement lab, I was able to measure the droplets in 33 
this blood cloud. Their angle, size and elongated shape indicated that this pattern was part of 34 
an exit wound "forward spatter" created when the bullet passed through Umber and left his 35 
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body through the lower back.  Assuming this to be the case, the length and characteristics of 1 
the pattern indicate that Umber was probably in a crouched position, like a runner moving 2 
forward, at the time the shot was fired.   3 

 I say "probably" because a conclusion of this type should normally be confirmed by 4 
analysis of the blood spatter pattern on the back of Umber's clothing.  Someone shot while 5 
running forward would have fallen forward and the blood spray caused by the exit wound 6 
would have deposited on that person's back and legs in a very distinctive pattern.  In this case, 7 
Umber's clothes were cut off during emergency surgery and were not collected by police (you 8 
would have to ask them why). It's possible the pattern on the pants was obscured by 9 
subsequent events, although smearing alone will not destroy the initial stains.  Although 10 
confirmation is not possible, I still feel fairly confident in my opinion that Umber was charging 11 
Dula at the time of the shooting. At a minimum, I know he was moving toward the defendant; 12 
the drops don't lie on that point. 13 

 The pool of blood shown in Exhibit 5, which is actually one of a series of pools that 14 
extends below the area depicted in the photograph, allowed me to determine the rough 15 
distance between the defendant and the target at the time of the shooting.  Dula was actively 16 
bleeding from a cut during the incident and through examination of the evidence I located the 17 
largest pool of blood associated with that cut, marked on Exhibit 2 as Point D.  This point is the 18 
logical area of origin, since Dula described standing and displaying the firearm to Umber before 19 
the shooting occurred.  Since the "trail" of blood droplets associated with Dula's flight stopped 20 
at this location, the defendant's blood would primarily collect here, by dropping straight down. 21 
The distance from Point D to the various points where Umber was most likely standing when 22 
shot measures 10 to 18 feet.  23 

 Again, I use the phrase "most likely" because of the vagaries of the scene and the 24 
collection of the evidence.  Umber's body was moved around in the blood pool and may even 25 
have been dragged backwards by the apartment manager, so pinpointing his exact location is 26 
impossible.  My analysis assumes that Umber was moving forward at the time he was shot and 27 
that he continued to move forward for a short distance -- people rarely drop straight down like 28 
a stone after being shot.   Of course, the calculation would be off if Umber weren't charging 29 
Dula when he was shot, but the spatter patterns make that the least likely scenario and the 30 
only person who claims that happened was across the street with an obstructed view.  31 

 The "trail" Dula created in the parking lot contained blood droplets slightly elongated in 32 
opposite directions, which is consistent with the defendant's description of approaching 33 
Umber's body after the shooting. It would also be consistent with Andromeda McGee's 34 
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testimony that Dula was moving forward toward Umber at the time of the shooting.  But this 1 
second explanation is less probable, in my opinion, when the scene is viewed in its entirety.  I 2 
could give you a detailed explanation of why this is true if I had all of the charts and 3 
photographs here, but you probably still wouldn't be able to understand it.   4 

 By the way, the blood trail meandering to the top left on Exhibit 5 is the most difficult to 5 
explain.  Most likely, it represents blood dripping from the gurney used to wheel Umber to the 6 
ambulance, although you would expect to see a wheel print in there somewhere.  I suppose it 7 
could be the defendant's blood, although a collection of Dula's blood in that location should be 8 
symmetrically pooled, not forming a heavy trail back toward Umber's car.  Examining Dula's 9 
clothes for close range spatter and typing samples of blood from different areas of the scene 10 
would have been helpful in the analysis.  But the police apparently didn't think it was necessary 11 
to keep anyone's clothes or type anyone's blood.  Again, you would have to ask them why they 12 
were negligent on these parts of their investigation.  In any event, that particular trail doesn't 13 
affect my primary opinion concerning the positions of Dula and Umber at the time the shot was 14 
fired.  15 
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STATEMENT OF LEE SHELDON 1 

 I was just trying to make it in the big city and keep my expenses down.  That's why I took an 2 
apartment with someone I hardly knew.  And that's how I ended up here, testifying about something I 3 
wish I had slept through.  4 

 My parents live in Barryton, which is now considered a suburb of Alki City.  The two towns used 5 
to be separate, but they grew together as the pine trees between them came down and houses and 6 
apartments filled the space.  I wasn't sure what to do after graduation, so I stayed home for a while.  I 7 
took some general courses at the community college and cashiered at one of the local convenience 8 
stores.  And I played open mics and local bars with the group my friends and I formed in high school.  9 
Our band, the Doctor Whews, played what could best be described as angst-filled techno trash, pureed 10 
in a synthesizer and discharged at a high volume on its unsuspecting victims.  At least, that's the critique 11 
my dad repeatedly provided.   12 

 But that was just kid stuff, no one in the group ever really thought about a career in music.  13 
After a couple of years at home turned into six, I decided that I needed to try something new and 14 
explore my options.  Fortunately, I picked up some skills while working construction during the summers 15 
and the building industry was booming in Alki.  There's a lot of competition, but I can usually find 16 
something -- flagging, framing, general labor and cleanup.  The best paying work is seasonal, so I've 17 
learned how to save during the good times and scrimp when things are slow.  18 

 At first, I rented my own apartment, enjoying the extra space after years of living with the 19 
family.  Besides, I figured I'd be hosting my friends from back in Barryton, holding all-night Doctor Whew 20 
reunions. That scenario happened exactly once.  The manager and neighbors weren't any more 21 
appreciative of the music than my dad. We'd barely started chording before the walls were knocking 22 
and the phone was ringing.  So the band dissolved for good, gone and forgotten, unless you accidentally 23 
stumble across our Facebook page.  24 

 Jobs were tight during the Great Recession and the quality of work I could find declined for a 25 
while.  So I started sharing apartments with roommates, rather than taking a lousy place just to call it my 26 
own.   Roomies are definitely a mixed bag and each one comes preloaded with quirks and foibles.  I'm 27 
sure they feel exactly the same way about me.  Even after things picked up again, I decided to keep 28 
sharing a place so I could build my savings.  That's how I ended up renting a room in Greyson Dula's 29 
apartment, about 9 months before the shooting in the parking lot.  30 

 The defendant was up front about owning guns and keeping them in the apartment.  The first 31 
time we spent an evening together, as Greyson showed me each weapon and described its capabilities 32 
and safety features, the words conveyed passion, even pride in the guns.  Greyson assured me that 33 
these firearms were only for hunting and target practice, except for the Glock.  I appreciated the 34 
openness -- a lot of roomies don't reveal things like that until after you moved in. I've always been 35 
squeamish around guns and wasn't thrilled by their close proximity, but I figured live and let live.   36 
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 Greyson was a great roommate in some respects.  Rent and utilities were divided fairly and paid 1 
on time with no hassle.  Although I was definitely the more social member of the household, the 2 
defendant never tried to cramp my style or restrict me to certain hours or activities.  I had half the 3 
cupboard and bathroom space and when I cleaned up a mess, I knew it was my own.  We didn't really 4 
hang out or share activities in common, but my dance card was already pretty full when I moved into the 5 
apartment.  6 

  The biggest quirk was the gun thing, which I should have seen coming.  Many times when both 7 
of us were home and awake, Greyson had one or more of the guns out.  Looking at them, cleaning them, 8 
talking about them, especially the Glock.  When I politely indicated that the trigger pull ratio of the 9 
"Black Labrador of Pistols" did not really interest me, Greyson didn't seem to hear me.  Finally, I 10 
commented that a fool with a gun was still a fool - with a gun, you will be what you are just the same.  11 

 The defendant stopped talking about the guns with me after that, although the firearms were 12 
still regularly cleaned in silence.  Greyson was still online, chatting with whoever about shooting guns 13 
and ammo of various types.  What I could see of the conversation seemed good-natured, not 14 
threatening or belligerent.  It was more of what I would call an immature obsession, like a teenage crush 15 
on an inanimate object.  I've had Star Wars or Twilight obsessed friends who were far worse, believe me.  16 

 Same thing when Greyson discovered the open-carry movement.  Next thing you know, Greyson 17 
was on the way to every rally and demonstration, yakking about the important constitutional rights they 18 
are going to vindicate.  The defendant never carried a gun openly that I ever saw, not even to most of 19 
the OCU events.  I think Greyson was going to take one of the hunting rifles to some of the 20 
demonstrations, but I don't know if that ever actually happened.  21 

 Maybe this stems from my days with the Doctor Whews, but I've always been pretty tolerant of 22 
other playing their music.  We live in a city, so the night air isn't exactly filled with chirping crickets.  23 
People make noise and there are a lot of people here.  Sometimes it was a little over the top, especially 24 
from the guy just above and to the rear of us.  I know now that his name was John Umber, but I didn't 25 
know that until after the shooting.   He liked a nice solid blast of music any time of the day or night.  26 
Those same three loud, repetitive songs assaulted the building at least once or twice a week.  It usually 27 
stopped by midnight, but a couple of times the noise went on really late into the night.  About a week 28 
before the shooting, it even got to me.  Exhibit 3 is a transcript of my call to the police about that 29 
incident.  They took a report and did squat -- their normal.  30 

   Greyson, on the other hand, grew increasingly sensitive to the noise, especially in the month 31 
before the shooting.  The defendant needed sleep and wasn't interested in tolerating the music of 32 
others in the building.  Umber's music especially bothered Greyson, but he wasn't the only one. There 33 
was a tussle with one of our neighbors almost every week about some sound that they were making in 34 
the privacy of their homes.  Sometimes the argument was directly with the "offending party," but Dylan 35 
Zimmerman also received a regular earful.  36 

 The last time I heard Greyson call the police about a noise complaint was a week before the 37 
shooting and it involved Umber's noise level.  The music started that night around midnight and was still 38 
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going around 2 am.  I put a pillow over my head, but you could still hear the bass.  And I could still hear 1 
the defendant stomping around our place, complaining and yelling. Greyson left at one point and the 2 
music stopped for a little while.  But after Greyson came back inside, the music started up again at an 3 
even louder level.  Greyson called the police and apparently didn't get a satisfactory response.  After the 4 
phone conversation I heard a thump and a crash in our living room. I discovered that Greyson had 5 
punched a hole in the wall and knocked over a picture.  Greyson was very apologetic and fortunately my 6 
construction skills included drywall patching.  I asked Zimmerman for a little touchup paint, without 7 
saying why I needed it, and managed to fix the damage. 8 

 The defendant was the only person who woke me up the night of the shooting. Things had been 9 
pretty normal that evening, although this was day four of the heat wave that drove the high 10 
temperatures to records in Alki City that week.  We opened the blinds and windows after sunset and 11 
started the fans, but it was still pretty warm in my bedroom.  Greyson was not upset or agitated about 12 
anything and hadn't been drinking that evening.  We complained about the weather and made small talk 13 
for a few hours, then decided at about the same time to try to get some sleep.  The room doors were 14 
open to let the air circulate in from the living area.   15 

 I managed to doze off.  Suddenly, Greyson was yelling out in the living area.  It sounded like the 16 
defendant was near the front window, but I couldn't say for sure.  He was yelling something about "Not 17 
again, this has got to stop!  I'm going to make it stop!"  I listened but I really couldn't hear anything 18 
unusual.  There was street noise outside and the refrigerator was working overtime in the kitchen.  After 19 
a couple of minutes Greyson was quieter and I must have drifted back to sleep.   Then I heard our front 20 
door slam and footsteps headed down the hall.  I decided to get out of bed and see what was going on. 21 

 The next thing I remember, clear and definite, was a gunshot.  I don't know why I associated 22 
that sound with a gun, since I really haven't been around guns being fired.  I suppose it could have been 23 
a car backfiring, but that is what I associated it with that night -- a gun.  As I headed for the front 24 
window, I heard Greyson's voice, as clear as if Greyson was standing right next to me, say "That's what 25 
you get!"  The voice was high-pitched, full of fear and anger. 26 

 When I reached the window, Greyson was standing in the parking lot, over someone lying on 27 
the ground.  Greyson reached down and rolled the person to the side and seemed to be feeling the 28 
neck.  That's what it looked like from up there in the living room, but the lighting down in the parking lot 29 
was terrible.  Why didn't Zimmerman replace those bulbs when we all complained?  Greyson had 30 
something in the other hand -- I'm guessing it was the Glock.  Then Greyson stood up and walked slowly 31 
back toward the apartment, while the other person stayed on the ground.  I stared at that form on the 32 
pavement for a long time, unable to look away.  33 

     I finally turned away from the window when the defendant opened the apartment door.  34 
Greyson was trembling, shaking hard would probably be a better term.  I froze because the Glock was in 35 
the right hand, the bloody finger still on the trigger.  We stared at each other for a couple of minutes 36 
and then Greyson sat at the kitchen counter and methodically unloaded and dismantled the gun.   37 
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 After the gun was completely apart, which didn't take very long, Greyson stepped away from 1 
the counter, pulled a phone from somewhere and called the police.  Greyson was crying a little at that 2 
point and was very upset and remorseful.  After the call, Greyson asked me to go outside and wait until 3 
the police arrived, so they would not think that I had anything to do with the shooting.  The defendant 4 
was waiting in silence when they showed up and fully cooperated with the arrest process.  5 

 I don't know what happened down there that night and I really don't care.  Umber is in a coma 6 
and Greyson's life is ruined because that stupid gun was available.  There will never be another one in 7 
any place I'm associated with, I can tell you that.     8 
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STATEMENT OF GREYSON DULA 1 

 If you had told me three years ago that I would be in a courtroom in Alki City, accused of 2 
harming another human being, I would have laughed in your face.  Back then, I'd never even been to 3 
Pine County and I was the one holding people accountable for their crimes.  Lately, it occurs to me what 4 
a long, strange trip it's been to last summer's events.  I shot John Umber, but I swear it was in self-5 
defense. 6 

 I was born and raised in Minnesota, out on the edge of the bluestem prairie.  My hometown was 7 
a farming community, quiet and peaceful, except when the wind picks up and the thunder rolls.  The 8 
place was well past its prime when I lived there and it was bleeding young people in search of something 9 
more exciting.  I was one of those kids and I took off as soon as I graduated from high school.   10 

 I thought I would find my ticket out in the military, but my grades were only decent and the 11 
recruiters were looking for technical skills.  One of them mentioned that police agencies and jails were 12 
always looking for the smart and the strong and you didn't need to be a computer nerd.  So I applied 13 
around and ended up landing a position as a guard at the Prison Grove Correctional Facility.   14 

 The prison administrator didn't care if you had much experience (I had none), if you were willing 15 
to work hard and learn on the job.  I went through the in-house academy, which included some 16 
weapons training.  The focus was on mediating disputes, talking detainees down in emotional situations 17 
and subduing prisoners without using our guns.  Most of the training was working with more 18 
experienced guards.  I tell you, that institution was one miserable place, especially in winter when the 19 
icy wind burned through the narrow spaces between the bars.  I worked there for two years and was 20 
glad when I finally took one last look at the prison yard.   21 

 Most of my work experience has been in jails or security and that's how I ended up in 22 
Washington.  I applied over the internet for a guard position in Cedar County and worked in that jail for 23 
six years.  I received a commendation for defusing a hostage situation, by convincing everyone in the cell 24 
block to stand down.   The entire time I was there, I only had two write-ups.  The first was for cuffing a 25 
transport too tightly and responding in kind when he started loudly mouthing off.   That was early on 26 
and I just received a warning and some additional training after that incident. 27 

 The second incident occurred when we were all called out to assist the regular sheriff's office 28 
with a big disturbance outside a local club.  I'm not sure what started the problem -- too many people 29 
who wanted to get in and couldn't, I guess -- but there were a lot of hot heads who would not disburse 30 
when ordered to do so.  Everyone was yelling and pointing fingers and you could hardly hear yourself 31 
think.  Finally, the sound and pointless fury of it all was really starting to bug me.  So I stood away from 32 
everyone, held my service revolver straight up and shot once into the air.  You know, like they do in the 33 
movies to get everyone's attention. 34 

 And it worked! You could hear a pin drop after that and everyone dispersed immediately.  I 35 
thought I'd shown some real initiative, but my superiors had a different idea.  I was brought up on 36 
formal discipline and suspended without pay.  I appealed the suspension and eventually worked out a 37 
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deal for a reprimand without admission of wrongdoing.  I still don't think I did anything wrong, but I was 1 
about to start work in the private sector, so this "black mark" was no big deal to me.  2 

 A friend of mine told me that the PineWatch Security Agency in Alki City was paying big bonuses 3 
for experienced guards.  I didn't know anyone up there, but a fresh start sounded like a good idea.  So I 4 
made the move and was hired as swing supervisor for a crew of 10 guards. The pay is good, but most 5 
nights the work is pretty boring.  We are responsible for watching warehouses after the day crews leave, 6 
chaperoning armored cars, event security at the arena, whatever patrol jobs come in on the south side.  7 
Keeping track of multiple locations can be stressful, but I've trained most of my crew, so things work 8 
well as long as they remember to listen to me and do things my way.  9 

 Because I didn't know anyone else in the area, I rented a small two-bedroom unit in the 10 
Mairyland Park Apartments and advertised for a housemate to share expenses.  Sharing with other 11 
singles has worked well in other cities for me and most of the housemates have been tolerable.   In my 12 
time at the Mairyland, I've had four people share the apartment and I can honestly say we got along 13 
fine.  I did have a dispute with the roomie just before Lee Sheldon moved in, about how loud she kept 14 
playing her stereo while I was trying to sleep.  But we resolved that -- at my suggestion, she hit the road.   15 

  When you're busy with work, it's hard to get to know people in a new city.  I supervise most of 16 
my co-workers, so I didn't socialize with them.  Most of my free time is during the day, when people are 17 
not out mingling.  I joined several clubs and organizations, attended meetings and events and tried to 18 
get involved in community affairs.  But the only group that really clicked for me was Open Carry Unified.  19 

 Don't get me wrong, I'm not a gun nut with some extensive arsenal.  I hunted and shot skeet 20 
with my dad back in Minnesota and inherited his rifle and a shotgun.  I keep those in a lockbox in my 21 
closet and occasionally I'll meet some of my ex-colleagues in Cedar County and hunt grouse or ducks.  I 22 
have no burning desire to carry these weapons around Alki City.  But it bothers me that someone would 23 
try to tell me that I can't.   24 

 A few weeks after the Washington legislature banned the open carrying of firearms in the 25 
capitol building, I went to a meeting of citizens who planned to peacefully protest that decision by 26 
sitting in the gallery with their rifles.  There were a lot of great people at the meeting and we shared a 27 
lot of common interests and values.   The protest was a real family affair, with some of the group 28 
bringing their children.  We didn't make it through the State Patrol on the steps, but the press gave us a 29 
chance to make our point and we met with a few representatives who promised to consider our 30 
concerns.  That was the beginning of OCU and we've met at least monthly ever since.   31 

 It was at one of those regular meetings that I met John Umber and his buddy Frankie Baker, for 32 
the one and only time before the shooting.  The purpose of the meeting was to plan an open carry picnic 33 
at nearby Mairyland Park, where we would bring our rifles, burgers and potato salad.  We talked about 34 
the need to make our intentions clear and to publicize what we were going to do well in advance.  There 35 
were about 20 people there, mostly regulars. A couple of us led the discussion and I thought it was  a 36 
productive session, until Umber started talking.   37 
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 Umber had been pretty quiet, but Baker seemed to be constantly whispering to him and 1 
needling him about something.  Toward the end of the meeting, he suddenly stood up and went into 2 
this long rant about keeping the government off our backs and how we needed to carry wherever we 3 
could provoke a response, not just some dumb picnic.  He described his prowess with weapons and how 4 
he could shoot a fly off a mole at 50 yards.  He repeated that point a couple of times.  Finally, I told him 5 
we need to get back to business and to save all of that other stuff.  6 

 Things deteriorated rapidly after I tried to move things along.  Umber said he wasn't going to 7 
bite his tongue and hold his breath.  His friend seemed to be egging him on, telling us several times 8 
"Thunder gonna shake your ground!" Several of us told him to cool it, but I did get into the longest 9 
shouting match with him.  It was pretty intense, and I found his demeanor quite threatening, although 10 
Umber never said he wanted to harm anyone.   He finally turned to stomp out with his pal and I 11 
followed him to the door and told them both "you get out of my sight."  His friend embellished that 12 
statement -- I was upset but I never said anything like Baker claims.   13 

 That meeting was three or four weeks before the shooting.  I should have made the connection 14 
between Umber and the music, but it didn't occur to me that it was the same person.  All I knew was 15 
that someone started playing loud music almost every night in the complex and it really bothered me.  16 
Sometimes the sound came from an apartment above and to the north of me.  Sometimes the music 17 
came from a black Chrysler, sitting in the apartment parking lot directly below our living room window.  18 
But every night it was the same three songs, over and over, loud and obnoxious until late in the 19 
morning.  It always seemed to start right after I went to bed and it was always bad, but the sound was at 20 
its peak when the music came from the Chrysler.   21 

 On two occasions, I went upstairs to ask whoever it was to turn it down.  No matter how much I 22 
knocked and yelled, no one came to the door.  Maybe they couldn't hear me, or maybe they just didn't 23 
care.  People would poke their heads out and glare at me, like I was the problem.  Can't anyone else 24 
hear that sound? 25 

  Next, I complained to the apartment manager, who told me that the guy - Zimmerman never 26 
said his name -- was very upset, even threatening to get whoever complained.  But Dylan claimed that 27 
he finally calmed down and promised that the music in his apartment would stop.  Big joke -- that's 28 
about the time the soundtrack to my bad dreams shifted to the front parking lot. Finally, about a week 29 
before the shooting, I tried calling the police about the problem.  The transcript of that 911 call is part of 30 
Exhibit 3.  The dispatcher promised someone would drive through the parking lot, but I'm sure they 31 
never did a thing. 32 

 The night of the shooting, I went to bed around one in the morning, which was normal for me.  33 
Lee was already asleep directly across the hall.  All of the windows to our apartment were open, because 34 
it was a hot August night and the place was sweltering.  Suddenly, that loud music came pulsing, 35 
throbbing through my room.  The deep bass notes were particularly clear, punctuated by high, whining 36 
vocals that seemed to last forever.  The sound was outside and I recognized the same songs that had 37 
jarred me every night for the last four weeks.   38 
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 I tried to sleep with one eye open, gripping my pillow tight against my head, trying to never 1 
mind the noise I heard.  After 20 minutes I decided that enough was enough.  I needed to contact the 2 
black Chrysler out in the parking lot and tell him to turn the music down and keep it down.  Since I was 3 
sleeping in shorts, I took the time to put on a tee shirt, pants, a shirt-jacket and my shoes.  I thought 4 
about asking Lee to go down with me, but I could hear snoring across the hall.  So I decided to go down 5 
by myself.   6 

 I was irritated but not angry.  At the last moment, I hesitated -- it occurred to me that I might 7 
encounter one or more strangers on drugs or prone to violence.   So I retrieved my Glock 19 pistol from 8 
the shoebox underneath my bed.  I purchased this gun from a licensed dealer in 2015, shortly after 9 
moving to Alki City.  I am trained in firearm safety and regularly take the Glock to a local range to 10 
practice, so I won't shoot myself in the foot.  My permit allows me to carry this pistol concealed 11 
anywhere in the city, but I don't do that regularly.  It is for personal protection -- unfortunately, you 12 
never know who you are going to run into when you are out on security patrol. 13 

 The magazine was loaded with Speer Gold Dots, bullets designed for more "stopping power" 14 
than regular ammunition.  The chamber was always left empty for safety reasons.  If I want to fire the 15 
gun, I must deliberately chamber a round, then depress the safety lock and the trigger at the same time. 16 
The pistol can be fired semi-automatically after it is ready, which takes me a couple of seconds. 17 

 Since I didn't want to fool around with strapping on my shoulder holster, I stuck the pistol in one 18 
of the big lower pockets on my shirt-jacket.  Then I walked down to the parking lot, which is below my 19 
living room window, as depicted in Exhibit 1.  While I walked down the hall, I tried to be quiet, so as not 20 
to disturb my neighbors.  No one else came out, or seemed to be disturbed but that horrible music. 21 

 I walked out into the middle of the parking lot and stopped to listen for the exact location of the 22 
music.  It didn't take long to figure this out -- it was the same black Chrysler that was the source every 23 
other time.  The lot was pretty dark and the windows on the car were tinted, so I couldn't see how many 24 
people were inside.  I approached the driver's side slowly, even stuck my hands in my pocket as a casual, 25 
non-threatening gesture.  Using my knuckles, I rapped on the driver's side window.  The music 26 
continued and no one seemed to respond, so I knocked again, harder and louder.  I could see some 27 
movement in the vehicle, like a body bending toward the right, then sitting up again.  But still no 28 
response to me and the grating music stayed exactly the same.  29 

 Frustrated, I decided that the music must be too loud for him to hear my hand knocks.  So I took 30 
the Glock out of my pocket and began knocking on the window with the butt of the gun.  I didn't think 31 
the force was that hard, but after about a dozen strikes, the window suddenly shattered. My hand went 32 
through the opening, but I pulled back quickly before anyone could grab the gun. 33 

 Exactly what happened next is not clear or easy to describe.  It seems like the music disappeared 34 
-- one moment, someone was screaming that he had "No time for losers!" and then that sound faded 35 
away.  The car door swung open with such force that I couldn't get out of the way.  The upper point of 36 
the door cut a big gash in my right hand, down to the bone.  A huge, muscular guy came barreling out 37 
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and immediately charged at me.  It was so dark and things were so close, I couldn't get a good look at 1 
him, but he might have been bleeding.  He kept screaming, over and over, "Man, my face!"   2 

 He barged into my side.  Somehow, I managed to stay on my feet.  I think that's what saved me -3 
- I would not be sitting here now if he had managed to knock me to the ground. We struggled and 4 
wrestled, drifting further into the parking lot.  Although I don't remember saying anything, the 5 
adrenaline was really pumping, so I can't say for sure.  He kept alternately yelling "My car! My face!"  All 6 
this time the gun was in my hand and I finally managed to hit him with it on the left temple.  That 7 
stunned him and he went down on one knee, both hands on the ground.  8 

 Free from his grip, I turned back toward my apartment and ran as fast as I could.  All I wanted to 9 
do at that moment was get away.  I needed help and I know now that I should have yelled or made more 10 
of a commotion in the parking lot.  Maybe that would have scared him off.  Instead, as I was about 11 
halfway across the lot, something buzzed by my right ear.  My first thought was that it was a knife, but 12 
all I could see was an elongated shape that gleamed as it went by and through the circle of one of the 13 
lights.  The shape bounced on the pavement and skidded into a planting strip.   14 

 I turned back and saw that the driver was on his feet and had moved toward me.  He had 15 
stopped under another light circle, about 30 feet away and was breathing heavily, hands clenched and 16 
on his knees.  And now I recognized him as John Umber.  It all flooded in on me at that moment -- our 17 
confrontation at the OCU meeting, Dylan Zimmerman's warning and what Dylan  had told me about 18 
"Fight, Flee or Get Your Gun".  I didn't know then about the rest of Umber's past, or his prior conviction.  19 
But it all makes perfect sense now.   20 

 Now I was afraid and so angry I could feel my heart pounding in my ears.   It was useless to run 21 
now, because he was up and looking right at me - I couldn't turn my back on him now.  So I held the 22 
Glock straight out and level, hoping that would deter him.   Instead, he moved straight toward me, 23 
screaming incoherently as he came.  I started screaming too, and pulled the trigger when he about 6 24 
feet away.  Somehow -- don't ask me when -- I had chambered a round between the time I broke the 25 
window and the time he charged.  I wasn't aiming for a specific place, just firing at him, maybe thinking 26 
the noise would startle him.  Really, I don't know what I was thinking.   27 

 Umber lurched backward slightly and then he pitched forward.  He landed face down about 5 28 
feet in front of me.  At first, I didn't see any blood on his back, where you might expect an exit wound.  29 
Maybe he just tripped, I thought, maybe I missed him.  Then the pool seeped out from under him and I 30 
knew he had been hit. 31 

 I felt cold standing there -- I'm sure I was in shock.  I heard myself yelling at him, something like 32 
"Look what you made me do!"  Maybe it was something else.  Another voice was yelling from 33 
somewhere, but I couldn't make out the words.  I didn't touch Umber, or check his vital signs like they 34 
do in the movies.  The Glock was back in my shirt pocket and I walked back to my apartment.  Inside, Lee 35 
was up and saying something, fear in his eyes.  At the kitchen counter, I sat down and unloaded the gun, 36 
then took it completely apart while Lee watched and talked, increasingly hysterical.  Then I called the 37 
police, the transcript is also part of Exhibit 3.   38 
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 I'm sorry for Umber and his family.  I did not go to the parking lot with the idea of hurting him or 1 
anyone else.  But I did what I had to do when he charged me.  And if faced with the same situation, I 2 
would do it again and stand my ground.    3 
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EXHIBIT  3  

   
SOUND LEVELS - MAIRYLAND PARK APARTMENT FRONT 

 
 Last Setting 

Closed  
Last Setting 
Open 

Max Volume 
Closed  

Max Volume 
Open 

Point One 
(Left of Awning) 
 

49db (65db) 58db (74db)  65db (89db) 78db (101db)  

Point Two  
(Under Awning) 
 

42db (55 db)  47db (63db)  60db (72db) 71db (79db) 
 
 

Point Three   
(Right of Awning) 
 

51db (66db) 59db (76db) 67db (91db) 80db (101db) 
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EXHIBIT 4 

TRANSCRIPTS OF 911 CALLS 

 

Call One:  August 11, 2017 at 0146 

911:  911.  How may I help you? 

Caller:  ARRRGH!  [Indecipherable muttering] 

911:  Hello? Can I help you? 

Caller:  Yes, you can help me!  I need someone to do something about the noise coming from  
  my neighbor's apartment! 

911:  What sort of noise is it?  Is someone in pain? 

Caller:  Not yet!  It's music, really loud music, blasted over and over at all hours.  

911:  And where are you located? 

Caller:  I'm in my apartment. . . Mairyland Park Apartments, 2B, out near Highway 990. 

911:  What's the address? 

Caller:  It's not the highway.  I can't think!  Where this place?  . . . It's called Loanley Street.  43  
  NE Loanley Street.  Help me! 

911:  Okay, I'm trying to help you.  What is your name? 

Caller:  Greyson Dula.  I'm in Apartment 2B.  The noise is just above me -- I'm sure it's   
  Apartment 3C.  I know who it is and where it is.  I just don't know what to do! 

911:  You need to calm down.  We'll send someone one out there.  How long has the music  
  begin going on tonight? 

Caller:  About 20 minutes.   But it happens all the time, night after night, for hours at a time.  I  
  know what's coming and I demand it be stopped!  I have to sleep. 

911:  Well, all right . . . 

Caller:  I know who it is and I know where they live.  If I have to, I'll go up there myself and take  
  care of it. 

911:  Don't go up there, okay?  We'll send someone out to address the situation.  You sound  
  like you are too upset to deal with this directly. 

Page 60



[Call One continued] 

Caller:  I'm sorry, I guess it's not really that big a deal.  I'm, I'm just tired.  I apologize for yelling. 

911:  That's okay, we get that a lot.  We'll send someone by soon to check this out, okay?  Do  
  you need any other assistance? 

Caller:  No, no, I'm fine.  I'll just let the police handle it. 

911:  This number, 606-0842, is that where we can reach you? 

Caller:  Yes, thanks.  Are you going to call back? 

911:  Only if we need more information.  If something else happens, you can call back.  We'll  
  check it out.   

Caller:  All right, thank you. 

[End of Call One] 

 

* * *        * * * 

Call Two:  August 19, 2017 at 0203 

911:  911. How may I help you? 

Caller:  This is a non-emergency. 

911:  How come? 

Caller:   There is a car parked in the parking lot of my apartment complex blaring their bass and  
  they've been -- they're just parked sitting there with their music on -- like -- I thought it  
  was my neighbors at first.  But then I realized it was outside.  

911:  What is the address? 

Caller:  It's the Mairyland Park apartment complex.  43 NE Loanley Street. 

911:  OK.  And what kind of a car is it? 

Caller:  It's a black 300 -- Chrysler 300. 

911:   Can you see a plate from where you're at? 

Caller:  Did you a license plate? No, we can't see it, my roommate is looking down there. 

911:  And your name is? 
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[Call Two continued] 

Caller:  Lee Sheldon.  It's really my roommate's problem.  I can't hear it as well in my room.  

911:  And what building is it in front of at the complex? 

Caller:  It's Building A.  This happens pretty regularly, but it's a lot worse tonight.  It's been going 
  on a couple of hours now, at least.      

911:  All right, and . . .  

Caller:  It's usually upstairs. 

911:  And . . . 

Caller:  But tonight it's outside, coming from the Chrysler. 

911:  I need you to focus.  Where is a number we can reach you?   

Caller:  489-4608, and I'll be here. 

911:  Good to know.  If they turn it off before we get there give us a call back, ok? 

Caller:  You see it's really weird because when I went in my room I couldn't hear it that loud, but 
  if you move around the place, it -- now it's not playing -- but then -- never mind now --  
  it's going.  I've paid my dues -- yeah, that's it again.  So it's like it will stop for a few  
  seconds and then it will start going again.   

911:  Well if it gets completely quiet before we get there, give us a call back.  

Caller:  Ok. Thank you.  

[End of Call Two] 

 

* * *        * * * 

 

Call Three:  August 25, 2017 -- Wednesday Morning ,3 a.m 

911:  911. How can I help you? . . . Hello, is anyone there? 

Caller:  I, I, . . . I have an emergency.  Um, at my residence.  

911:  What's the address that you're calling from? 

Caller:  It's 43 NE Loanley Street.  I just shot somebody.  
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[Call Three continued] 

911:  Okay, who did you shoot? 

Caller:  Uh, well my neighbor has been playing his music really loud and  . . . [inaudible, sounds  
  like sobbing] 

911:  What is the number of the apartment where you shot somebody? 

Caller:  It wasn't in the apartment.  I, um, went up to the man's car in the parking lot, cause he  
  was playing his bass so loud, in, in the lot. I knocked on the door and the man charged at 
  me with what, I didn't know what was in his other hand.   

911:  Where is the gun now? 

Caller:  It's sitting in my kitchen right now.  The magazine is unloaded, where do I need to put  
  it? 

911:  Leave it where it's at.  Do you know if the guy is conscious or breathing? 

Caller:  I have no idea.  I ran, I was, I feared for my life.  We've called you before about this  
  gentleman playing his music really early in the morning.  

911:  Why did you go out there with a gun? 

Caller:  I didn't go out there to provoke anything.  I just knocked on the door.  I didn't produce  
  my weapon until he charged me.  And then he brought something up, I don't know what 
  it was. That's when my pistol came into play.  

911:  How many times did you shoot him? Do you know if he is still alive? 

Caller:  I shot him once.  I don't know, I don't know.  I cannot believe this happened. . . .   
  [sobbing] 

911:  Officers are on their way right now, okay?  They will send medical to him and come to  
  contact you. What is your apartment number? 

Caller:  Building A, Unit 2B.  My Glock is on the counter, it is right here in plain sight.   

911:  You need to step away from the gun.  Stay on the phone and when the officers come  
  you need open the door for them, then put your hands in the air.  I'll tell you when.  

Caller:  Reflexes got the better of me.  And what is to be must be.  

911:  Just stay on the line, okay? 

[No additional relevant conversation.  End of transcribed portion of Call Three] 

Page 63



Page 64



 

Page 65



Page 66



 
 

 

 

 

 

 

Pretrial 
Motions 

Page 67



Page 68



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
 

IN AND FOR THE COUNTY OF PINE 
 

 
STATE OF WASHINGTON,  ) NO. 17-1-867530-9 
            ) 
   Plaintiff, ) MOTION IN LIMINE TO EXCLUDE 
     ) TESTIMONY OF WITNESS RE: 
     ) MISOPHONIA 
 vs.    ) 
     ) 
GREYSON DULA,   ) [Clerk’s Action Required] 
     ) 
          Defendant. ) 
 
  
 COMES NOW Greyson Dula, by and through the defendant’s attorneys, and 

moves the court for an order excluding any testimony from Kris Craig-Bentley 

concerning the following subjects: 

 1)  General testimony concerning the condition known as misophonia; and 

 2)  Opinion testimony that the defendant, Greyson Dula, suffers from the 

condition known as misophonia. 

 This motion is based upon ER 701 through 703 and the authorities to be presented 

to the court at oral argument on the motion.   

      Respectfully submitted, 

 

      /s/____________________________ 

      Attorney for Defendant 
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AUTHORITY FOR PRETRIAL MOTION 

 

ER 702: 

If scientific, technical or other specialized knowledge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, 
training or education, may testify in the form of an opinion or otherwise. 

ER 703: 

The facts or data upon which an expert bases an opinion may be those perceived by or made known to 
the expert at or before the hearing.  If of a type reasonably relied upon by experts in the field in forming 
opinions or inferences, the facts or data need not be admissible in evidence.  

* * * * 

Tegland, Evidence Law and Practice, Washington Practice Series, (Vol 5B, 2016): 

 [p. 47]  Under Rule 702, the emphasis is on whether the witness could be helpful to the trier of 
fact rather than on the specific nature of the witness’s credentials.  As one federal opinion states, the 
only question for the trial court to decide is whether the witness’s “knowledge of the subject matter is 
such that his opinion will most likely assist the trier of fact in arriving at the truth.”  [U.S. v Barker, 553 F. 
2d 1013(6th Cir, 1977)] 

 The courts have said that the witness need not belong to professional organizations or have 
certificates of training; that the witness need not be an outstanding practitioner in his or her field; and 
that comparisons between the stature of the witness and that of an expert for the opposing party go 
only to the weight of the testimony and are for the jury to resolve. 

 [pp. 58-59]  A separate but related issue is whether a witness without a medical degree may 
express an opinion on a medical question (or a question that is at least medically related) other than the 
standard of care.  Such an opinion may be admissible, assuming the witness has acquired the necessary 
expertise in a related field, though the courts will still insist upon a medical degree for a witness 
testifying on matters that reasonably require the expertise of a physician.  Borderline situations can 
obviously arise. . . Psychologists, qualified social workers, and other mental health professionals have 
often been held qualified to address mental health issues. 

 [pp. 124-25]  Various medical conditions require an explanation by a physician or other qualified 
expert, and expert in opinion is routinely admitted on medical issues. . . .  In medical malpractice cases, 
[medical] expert testimony regarding the applicable standard of care is normally admissible and 
normally required. 

* * * *  
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O’Neill v City of Port Orchard, 194 Wn. App. 759 (Wash. Court of Appeals, Div. 2, 2016): 

This appeal arises from Pamela O'Neill's bicycle accident in the city of Port Orchard (City). 
O'Neill filed suit against the City, claiming that a defect in the street pavement caused her 
accident. The superior court granted summary judgment in favor of the City.  We hold that 
the superior court erred by excluding most of the bicycle expert's testimony under ER 702, 
and granting summary judgment regarding the City's duty. Thus, we reverse and remand to 
the superior court for further proceedings consistent with this opinion. 
 
O'Neill was commuting home from work when she was thrown from her bicycle at the 
intersection of Sidney Avenue and Kitsap Street in Port Orchard. O'Neill, an experienced and 
skilled cyclist, had never ridden down Sidney Avenue.  As she crossed the intersection, her 
bike changed direction, jerking the handlebars to the right and throwing her onto the 
ground, where she landed on her head and right shoulder. O'Neill suffered serious injuries. 
 
O'Neill sued the City, alleging that it was negligent in failing to maintain Sidney Avenue in a 
manner that provided safe travel for bicycles. In her complaint alleging negligence against 
the City, she alleged that the road was “damaged” and that the surface variations and 
uneven road conditions caused her accident.  The City moved for summary judgment, 
arguing that O'Neill failed to present evidence of any breach of a duty, and that O'Neill failed 
to show that the City had actual or constructive notice of any alleged defect in the roadway. 

To rebut the City's assertions, O'Neill offered the declaration of an expert, James Couch. 
Couch is a trained and certified bicycle technician and is a certified United States Cycling 
Federation cycling coach. He owned a bicycle store in Tacoma for 17 years, and he has 
provided coaching, training, and skills development services to cyclists throughout Western 
Washington, and event and mechanical support to several organized cycling events. Couch 
served as a member of the University Place Economic Development Commission and 
Multnomah County Bicycle and Pedestrian Citizen Advisory Committee, advising both 
organizations regarding cycling facilities. Couch had testified or consulted in eight 
Washington cases as a bicycle expert, and other unidentified cases, but he provided no 
explanation or description regarding the nature and scope of his testimony or consultation. 
 
Couch opined, in part: [A] That the height difference between the slabs of concrete [at the 
intersection] exceed 1 inch. This alone is enough to cause even the most skilled cyclist to 
lose control of their bike; [B] The defect is difficult for a cyclist to see, [because] defects 
that run nearly parallel to the direction of travel are very difficult for a cyclist to see while 
they are cycling; [C] The defect in this case creates a significant hazard to cyclists given its 
size and length; and [D] The City was aware, or should have been aware, of this defect as 
evidenced by some prior attempts to repair the defect. 
 
The City argued in its reply that Couch's factual statements and opinions were “speculative” 
and that he was unqualified to offer an expert opinion regarding road design and human 
perception.  The superior court found that Couch was qualified under ER 702 “to testify as 
an expert as to owning and operating a bicycle store, how to fix a bicycle, how to fit a 
bicycle to the human body, how to train someone in cycling, and specifics on bicycle races.” 
But the superior court also found that Couch was not qualified as an expert under ER 702 in 
the fields of “(a) road design or defects, (b) bicycle accident reconstruction, and (c) road 
signage requirements and how humans visually perceive obvious versus vague signage.” 
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Thus, the superior court excluded Couch as an expert witness because his proffered 
testimony “‘stray[ed] beyond’ his ‘area of expertise.’” 
 
Experience alone may qualify a person as an expert. “Once the basic requisite qualifications 
are established, any deficiencies in an expert's qualifications go to the weight,” not the 
admissibility, of an expert's testimony.  Expert testimony must be “‘sufficiently trustworthy 
and reliable to remove the danger of speculation and conjecture’” from the jury. An expert 
may not testify about information outside of his area of expertise. 
 
[Portions of] Couch's declaration involved expert opinions regarding a cyclist's ability to see 
a roadway defect and the effect of road conditions on the performance of a bicycle. Couch 
had 17 years of experience as a bicycle expert and extensive training regarding the 
performance and maintenance of bicycles, provided training and coaching to cyclists, 
consulted and testified in eight Washington cases as a bicycle expert, and advised the city 
of University Place and Multnomah County regarding bicycle facilities. This knowledge, skill, 
experience, and training qualified Couch as an expert on bicycle riding and the effect of road 
conditions on cyclists. We hold that the superior court erred in excluding this testimony. 
 
Couch [also] provided expert testimony regarding evidence of repairs on the roadway and 
the City's notice of defective conditions on the roadway. There is no indication in the record 
that Couch is qualified to provide expert opinions on these issues, and we hold that the 
superior court did not err in excluding that testimony. 
 
 
*  * * * 
 
In Re the Marriage of Katare, 175 Wn. 2d 23 (Wash. Supreme Court, 2012) 
 
J.M. JOHNSON, J. — This case concerns a marriage dissolution and foreign travel restrictions 
imposed as part of a parenting plan. The restrictions were imposed by the trial court based 
on evidence that the father made threats to abscond with his children to India. The father 
denies making such threats and further argues the court committed prejudicial error by 
allowing improper expert testimony regarding “risk factors” for child abduction. The Court of 
Appeals affirmed the trial court, concluding the admission of risk factor evidence was 
improper but not prejudicial. We affirm the Court of Appeals except for its conclusion that 
the trial court erred by admitting the expert testimony. 
 
The trial court conducted a two-day hearing to address whether the evidence supported the 
foreign travel restrictions and passport controls. The court heard testimony from Brajesh 
[father] and Lynette [mother] and considered a number of hostile e-mail exchanges 
between the two.  Lynette also identified an expert witness, Michael C. Berry, an attorney 
with 17 years of experience with child abduction cases, to testify regarding risk factors for 
child abduction and the consequences of abduction to India. Brajesh filed a motion in limine 
to exclude Berry's testimony. He argued Berry was not qualified as an expert and that risk 
factor evidence was inadmissible under Frye. The court allowed Berry to testify, noting his 
testimony would “assist [the court] in understanding the status of the literature on these 
topics.”  
 
Through Berry's testimony, Lynette introduced literature citing “risk factors” for child 
abduction. Berry observed that several of the risk factors applied to Brajesh, specifically: 
[previous threats] to abscond with the children to India; strong ties to India and no family 
in the United States; planning activities evidencing his intent to move; and [that he felt] 
disenfranchised by what he called the “biased” legal system. 
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The Trial Court Did Not Abuse Its Discretion by Admitting Berry's Expert Testimony 
Regarding Risk Factors for Parental Child Abduction 
 
Generally, a party may introduce expert testimony as long as the expert is qualified, relies 
on generally accepted theories, and assists the trier of fact.  Determining the admissibility of 
expert evidence is largely within a trial court's discretion. “‘[T]he exercise of [such 
discretion] will not be disturbed by an appellate court except for a very plain abuse 
thereof.’”  
 
Brajesh alleges Berry, the expert called by Lynette at the second remand hearing, was not 
qualified to testify as an expert on risk factors for child abduction or to attest to the 
consequences of abduction to India. An expert may not testify about information outside his 
area of expertise. Queen City Farms, Inc. v. Cent. Nat'l Ins. Co. of Omaha, 126 Wn.2d 50, 
104, 882 P.2d 703, 891 P.2d 718 (1994). While Berry's formal education was not related to 
child abduction, an expert may be qualified by experience alone. ER 702. Berry had 17 
years of experience in the field of child abduction, during which he participated in related 
organizations, attended numerous conferences, consulted with governmental entities, and 
testified as an expert in other abduction cases. Given the length and range of Berry's 
experience, it was not an abuse of discretion for the court to have concluded that his 
testimony would be helpful. 
 
¶29 Brajesh also argues Berry's testimony lacked an adequate foundation because Berry 
had never been to India and had never interacted with Brajesh personally. Expert opinions 
lacking an adequate foundation should be excluded. Walker v. State, 121 Wn.2d 214, 218, 
848 P.2d 721 (1993). But, an expert is not always required to personally perceive the 
subject of his or her analysis. ER 703. “The facts or data in the particular case upon which 
an expert bases an opinion or inference may be those perceived by or made known to the 
expert at or before the hearing.” That an expert's testimony is not based on a personal 
evaluation of the subject goes to the testimony's weight, not its admissibility. Since Berry's 
testimony was based on information made known to him before the hearing, the court did 
not abuse its discretion by admitting his testimony without establishing his personal 
familiarity with Brajesh or India. 
 
 
 
* * * * 
 
United States v Crosby, 713 F. 2d 1066 (5th Circuit, 1983) 
 
Crosby was convicted on federal charges of kidnapping and assault with intent to commit a 
felony.  At trial, the defendant did not contest that he committed the acts with which he was 
charged, but alleged that he was suffering from Post-Traumatic Stress Disorder (PTSD) at 
the time of the incident as a result of his experiences in combat in Vietnam.  He challenged 
the trial court’s exclusion of his expert on this subject]:  
 

The trial court refused to qualify Harry Dougherty, a counselor at the Vet Center, as an expert in 
the diagnosis of PTSD in Vietnam combat veterans. The court based its refusal on the ground 
that PTSD was a medical diagnosis which required professional ability Dougherty did not 
possess.  Crosby complains that it was unfair for the court to qualify as an expert a doctor of 
osteopathy who had no board certification in psychiatry [and who found Crosby did not have 
PTSD] while it refused to qualify Dougherty. 
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Although Rule 702 of the Federal Rules of Evidence broadly defines those who may be qualified 
as experts in a given field, it is clear that a trial court has considerable discretion in determining 
whether an individual may testify as an expert. The expert qualification of a witness is a question 
for the trial judge, whose discretion is conclusive unless clearly erroneous as a matter of law. 
Four psychiatrists testified at great length about Crosby's mental condition, and two defense 
psychiatrists testified that PTSD was often unrecognized, even by medical experts. Given the 
availability of this psychiatric testimony as well as the difficulty inherent in diagnosing PTSD, 
the trial court properly refused to classify Dougherty as an expert on the ground that only 
physicians could qualify as diagnostic experts concerning this medical condition. 
 
* * * * 
 
Stedman v Cooper, 172 Wn. App 9 (Wash. Court of Appeals, Div. 1, 2012) 
 
This car accident case went through mandatory arbitration and trial de novo, both times 
resulting in a damage award for the plaintiff. We conclude the trial court did not abuse its 
discretion by excluding defense biomechanical testimony about the physical forces involved 
in the collision; the defendant's request for a new trial is denied. 
 
Cooper assigns error to the exclusion of Dr. Allan Tencer. Tencer has received government 
grants for research into the underlying mechanisms of injury to the cervical spine, and he 
has conducted tests aimed at developing improved car seat head restraints for prevention of 
impact injuries. He has written many peer-reviewed articles and book chapters related to 
the biomechanics of the human skeletal system. He has the training and experience to 
calculate forces between colliding objects. 
 
The trial court reviewed Tencer's opinion letter and his declaration, and later heard his 
testimony as an offer of proof in support of Cooper's motion for reconsideration. Tencer's 
opinion letter stated that since the forces generated by the impact and transmitted to 
Stedman were “low, relative to forces experienced in daily living,” the accident was “not a 
likely source of significant forces” acting on her body. The forces acting upon Stedman were 
“in the range of those found tolerable in testing we have performed on volunteers of a 
variety of ages, gender, and levels of fitness, related to development of improved head 
restraints for whiplash protection.”  
 
Tencer's testimony for the offer of proof described the methodology he used to develop his 
opinion. First, using photographs, he sized the area of deformation of the bumper on 
Cooper's vehicle. Then, using his knowledge of the weights of the two vehicles and the 
crush strength of the bumper, he calculated the forward speed of Cooper's car and the 
sideways speed of Stedman's van. From that, he determined “the jolt,” or acceleration. 4 
From that, he determined that the approximate force acting on the occupants of the van 
was 1.1G. “G force” is a term that refers to “acceleration of gravity.” Tencer testified that in 
a study he was doing on injuries in soccer players, he found that the participants generated 
a force of 3G while just walking and running. 
 
 
To be admissible, expert witness testimony must be relevant and helpful to the trier of fact. 
Conclusory or speculative expert opinions lacking an adequate foundation will not be 
admitted. When ruling on somewhat speculative testimony, the court should keep in mind 
the danger that the jury may be overly impressed with a witness possessing the aura of an 
expert.  
 

Page 74

https://web.lexisnexis.com/research/retrieve?_m=375a4f96f98784a7937e82d4912e062e&csvc=bl&cform=searchForm&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAb&_md5=8e7812a037dc79c2cba757ae0d99dca0#fnote4


Tencer has testified as an expert witness in many similar cases. Attached to his declaration 
are 12 orders entered by various superior courts in Washington from 2004 to 2008, most of 
them denying motions to exclude his testimony. Two of the orders imposed limitations. . . . 
Other Washington superior courts have granted motions to exclude Tencer's opinion. 
Stedman attached three such orders, entered from 2008 to 2012, in reply to Cooper's 
response to the motion to exclude. In one of the orders, the court concluded that Tencer's 
testimony improperly invited the jury to infer that the plaintiff could not have been injured 
in the accident. 
 
Here, the trial court excluded Tencer's testimony as both irrelevant and cumulative. We 
agree with Cooper that the court erred in characterizing the testimony as cumulative. 
Tencer's expertise as a biomechanical engineer was different from the expertise of the 
treatment providers. The closer question is whether the court erred in ruling that Tencer's 
testimony was “logically irrelevant to the issue the jury must decide: the degree to which 
these particular plaintiffs were injured in this particular automobile accident.” 
 
Tencer declared that he testifies from a biomechanical rather than a medical perspective; he 
disavowed any intention of giving an opinion about whether Stedman was hurt in the 
accident. Nevertheless, his clear message was that Stedman could not have been injured in 
the accident because the force of the impact was too small. Indeed, according to Cooper's 
brief, Tencer's conclusion was exactly that: the forces generated by the impact were not 
sufficient to cause the type of injuries Stedman was claiming. [W]e conclude that excluding 
Tencer's testimony was not an abuse of discretion. 
 
 
 
* * * * 
 
 
 
 
Johnston-Forbes v Matsunaga, 181 Wn. 2d 346 (Wash. Supreme Court, 2014) 
 
C. JOHNSON, J. — This case concerns whether, under Rules of Evidence (ER) 702 through 
705, the trial court properly admitted expert biomechanical testimony in an automobile 
collision case. In August 2006, Dawn Matsunaga rear-ended the car that Cathy Johnston-
Forbes was riding in. Johnston-Forbes claimed that she suffered injuries as a result of the 
collision and sued Matsunaga. Before trial, Matsunaga identified Dr. Allan Tencer as an 
expert who would be testifying as a biomechanical engineer. In a motion in limine, 
Johnston-Forbes moved to exclude Tencer's testimony, arguing that he was not qualified as 
an engineer, that his opinion lacked sufficient foundation, and that in viewing photographs 
he could not account for Johnston-Forbes's precise body position at the time of impact. The 
trial court limited Tencer's testimony but denied Johnston-Forbes's motion, and the jury 
returned a verdict for Matsunaga. We affirm. 
 
The rules of evidence reflect the widely held view that a reasoned evaluation of the facts is 
often impossible without the proper application of scientific, technical, or specialized 
knowledge. As a result, trial courts are given broad discretion to determine the 
circumstances under which expert testimony will be allowed.  The trial court in this case 
followed the analytical framework required under the ERs and restricted and limited 
Tencer's testimony. The trial court excluded the repair bill reviewed by Tencer and, as a 
result, instructed the parties that Tencer could not testify about the repair bill. Moreover, 
Matsunaga's counsel assured the court that Tencer would not testify about any injuries 
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Johnston-Forbes did or did not sustain as a result of the collision, and on cross-examination, 
Tencer repeatedly stated during his testimony that he was not testifying about Johnston-
Forbes's injuries. Given his training and experience and the limits of his expertise, Tencer 
appropriately did not opine on the injuries Johnston-Forbes may have sustained and the trial 
court properly limited any testimony that would tie in Tencer's observations about force of 
impact in relation to Johnston-Forbes's injuries.  [T]he trial court performed its proper 
gatekeeping function. 
 
[T]he trial court found Tencer qualified to testify as an expert based on his years of 
experience in the field of biomechanical engineering. While Johnston-Forbes argues that 
Tencer is not licensed in Washington and so cannot testify as an engineer, we have 
repeatedly held that “an expert may be qualified by experience alone.” Licensure may be 
relevant to a trial judge in deciding admissibility of expert testimony, but lack of a license 
does not, in all cases, require exclusion. Here, Tencer has a doctorate in mechanical 
engineering and was a professor in biomechanical engineering at the University of 
Washington for 23 years. The trial court found that Tencer is qualified by his combined 
experiences. 
 
While expert opinions lacking an adequate foundation should be excluded, under ER 703 “an 
expert is not always required to personally perceive the subject of his or her analysis.” 
Katare, 175 Wn.2d at 39. We have held that an expert's testimony “not based on a personal 
evaluation of the subject goes to the testimony's weight, not its admissibility.” Katare, 175 
Wn.2d at 39. Before allowing an expert to render an opinion, the trial court must find that 
there is an adequate foundation so that an opinion is not mere speculation, conjecture, or 
misleading. It is the proper function of the trial court to scrutinize the expert's underlying 
information and determine whether it is sufficient to form an opinion on the relevant issue.  
 
YU, J. (concurring) — In affirming the Court of Appeals today, the majority articulates the 
proper framework for determining the admissibility of expert testimony; generally, expert 
testimony is admissible if “(1) the expert is qualified, (2) the expert relies on generally 
accepted theories in the scientific community, and (3) the testimony would be helpful to the 
trier of fact.” While I concur with the majority's articulation of the evidentiary framework 
that trial courts should utilize, I write to caution that our decision is not an endorsement of 
Tencer or the use of biomedical engineers in cases concerning soft tissue injuries caused by 
car accidents. Moreover, our decision in this case does not overrule Stedman v Cooper on 
the question of whether such testimony is helpful.  The trial court must perform a new fact-
specific inquiry concerning the admissibility of an expert in every given case. Before 
allowing an expert to render an opinion, trial courts must scrutinize the expert's underlying 
information and determine whether it is sufficient to form an opinion on the relevant issue 
to ensure that the opinion is not mere speculation, conjecture, or misleading. 
 
 
* * * * 
 
State v Ortiz, 119 Wn. 2d 294 (Wash. Supreme Court, 1992) 
 
[Conviction for aggravated first degree murder.  In affirming the conviction, the Court 
rejected several challenges, including the defendant’s contention that expert testimony was 
improperly admitted]: 
 
While investigating the scene, the police called in Joel Hardin, an agent with the United 
States Border Patrol. Hardin has extensive experience tracking human beings. He is the 
most senior tracker in the Border Patrol and has tracked over 5,000 people during his 

Page 76

https://web.lexisnexis.com/research/buttonTFLink?_m=f955b8333cdd5fa84b675ca54edc6da4&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b181%20Wn.2d%20346%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=34&_butInline=1&_butinfo=WASH.%20ER%20703&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=ba433961e39408220d7ff879269fe516
https://web.lexisnexis.com/research/buttonTFLink?_m=f955b8333cdd5fa84b675ca54edc6da4&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b181%20Wn.2d%20346%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=35&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Wn.2d%2023%2c%2039%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=9426e150fc10025c5d3276242e9fb602
https://web.lexisnexis.com/research/buttonTFLink?_m=f955b8333cdd5fa84b675ca54edc6da4&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b181%20Wn.2d%20346%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=36&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Wn.2d%2023%2c%2039%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=495e141f03e10ed87f923c8b9c334e37
https://web.lexisnexis.com/research/buttonTFLink?_m=f955b8333cdd5fa84b675ca54edc6da4&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b181%20Wn.2d%20346%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=36&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Wn.2d%2023%2c%2039%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=495e141f03e10ed87f923c8b9c334e37


career. Hardin testified that his observations of the victim's house indicated that only one 
person other than the victim was present. He followed the trail left by that person across a 
field and through a raspberry patch to the housing development where Ortiz lived. 
 
Hardin testified that he was able to tell that the person he was following was between 5 feet 
7 inches and 5 feet 8 inches in height, and weighed 140 to 160 pounds. In addition, he said 
that he could tell that the suspect was familiar with raspberry bushes by the manner in 
which he avoided wire supports. He also observed that the person had probably been 
approached by a dog and had reassured that dog. 
 
Opinion Testimony 
 
Ortiz argues that the trial court incorrectly admitted Joel Hardin's testimony regarding the 
defendant's height and weight, his mental state, his familiarity with the terrain and with 
raspberry bushes, and other testimony beyond his observations about the physical 
conditions he observed about the track left in the field. He contends that Hardin's testimony 
should not have been admitted because it was neither proper lay opinion evidence, nor 
proper expert testimony. We review only for an abuse of discretion. 
 
The trial court determined that the evidence was admissible as lay opinion, and that it was 
not scientific evidence. No reported case deals with the admissibility of testimony by a 
tracker. We agree, however, with the trial court's conclusion. 
 
Here, Hardin had gone to the crime scene and investigated the victim's house and the 
raspberry field behind her house. His testimony was therefore based on personal 
knowledge. Hardin's opinions about the perpetrator's size and movements were founded on 
his ample experience as a tracker. He carefully explained how he had learned his craft, and 
the particulars of the methods he used. His perceptions in the field formed a rational basis 
for the inferences presented in his testimony. 
 
Moreover, the trial court's ruling can also be affirmed if the evidence is analyzed as expert 
testimony under ER 702:  If scientific, technical, or other specialized knowledge will assist 
the trier of fact to understand the evidence or to determine a fact in issue, a witness 
qualified as an expert by knowledge, skill, experience, training, or education, may testify 
thereto in the form of an opinion or otherwise.  Hardin was clearly qualified to testify. 
Practical experience is sufficient to qualify a witness as an expert. Hardin has extensive 
training and experience as a tracker. For 23 years, he has worked as a special agent with 
the United States Border Patrol as an expert tracker and as a trainer and instructor in his 
field. For 8 of those 23 years, he was stationed on the Mexican border. He has been 
qualified as an expert by National Search and Rescue, which requires 8,000 to 10,000 hours 
of experience, as well as the United States Border Patrol, the United States Marshall's 
Service, and the Federal Bureau of Investigation. Courts in California and Washington have 
previously recognized his expert status. 
 
Ortiz argues that Hardin's testimony was improperly admitted under the standard set forth 
by Frye.  However, testimony which does not involve new methods of proof or new scientific 
principles from which conclusions are drawn need not be subjected to the Frye test.  
Hardin's testimony was not based on novel scientific experimental procedures, but rather 
upon his own practical experience and acquired knowledge. Moreover, no particularized 
background knowledge would be necessary to an understanding of the evidence Hardin 
presented.  Further, the testimony was not so technical that a jury could not judge its 
reliability for itself. It was for the jury to decide what weight should be attached to Hardin's 
testimony. 
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* * * *  
 
State v Lewis, 141 Wn. App. 367 (Wash. Court of Appeals, Div. 2, 2007) 
 
[Prosecution for first degree murder. Defendant unsuccessfully asserted self-defense and 
argued that the victim was the aggressor]. 
 
Defense counsel elicited that the toxicology report noted that Holdorph's blood contained a 
high level of methamphetamine at the time of his death. The medical examiner confirmed 
this information. Defense counsel then asked the medical examiner for his expert opinion on 
whether methamphetamine can cause a person to act aggressively. 
 
Outside the jury's presence, the medical examiner testified that methamphetamine can 
cause some users to experience paranoia, irritability, or “irrational behavior,” and that some 
can become violent. The medical examiner qualified this statement, however, by noting that 
methamphetamine affects different people differently and that some people build up a 
tolerance for methamphetamine such that not even a high level necessarily produces such 
changes in behavior. The medical examiner explained that he had no knowledge or opinion 
about how the high level of methamphetamine affected Holdorph. 
 
Lewis [argued] that the information was vital to his defense because it corroborated the 
notion that Holdorph was the aggressor and that Lewis had fired the gun at Holdorph in self-
defense. The trial court excluded the evidence, reasoning that methamphetamine's effects 
on some users was irrelevant and speculative as to its effect on Lewis, the evidence could 
mislead the jury. 
 
Under ER 401, evidence is relevant if it has “any tendency to make the existence of any fact 
that is of consequence to the determination of the action more or less probable than it 
would be without the evidence.” Dr. Ramos's proffered testimony does not meet this test. 
As Lewis acknowledged when the trial court pressed him for relevance and specificity, “Your 
Honor, I can cut to the chase because the follow-up question is, Dr. Ramoso [sic], you 
cannot tell us whether or not this methamphetamine caused [Holdorph] to act violently, can 
you?” To which Dr. Ramos responded, “No, I can't.” 
 
Such speculative testimony is not rendered less speculative or of more consequence to the 
jury's determination simply because it comes from an expert. Expert testimony is admissible 
under ER 702 if (1) the witness qualifies as an expert and (2) the expert's testimony would 
be helpful to the trier of fact. Here, the testimony would not have helped the trier of fact; it 
would not have helped the jury determine whether Holdorph was the aggressor, as Lewis 
later contended. Because of the wide range of effects of various quantities of 
methamphetamine on diverse individuals, and because Dr. Ramos had never observed 
Holdorph alive, with or without methamphetamine in his system, Dr. Ramos had no idea 
how the methamphetamine might have affected Holdorph. 
 
ARMSTRONG, J. (dissenting) — Because I believe the trial court erred in excluding Dr. Roberto 
Ramos's testimony that methamphetamine can cause a person to act aggressively and 
irrationally, I dissent. 
 
The trial court characterized Dr. Ramos's testimony as irrelevant and speculative because 
Dr. Ramos could not say what specific behavior the victim's high level of methamphetamine 
would have caused. But the defendant was not obligated to prove to a certainty, or even 
beyond a reasonable doubt, how methamphetamine would have affected the victim's 

Page 78

https://web.lexisnexis.com/research/buttonTFLink?_m=5563e479cca4a9b43b988b60e71d7f91&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b141%20Wn.%20App.%20367%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=53&_butInline=1&_butinfo=WASH.%20ER%20401&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=babdc0e54adf209b7616f0b057116de2
https://web.lexisnexis.com/research/buttonTFLink?_m=5563e479cca4a9b43b988b60e71d7f91&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b141%20Wn.%20App.%20367%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=54&_butInline=1&_butinfo=WASH.%20ER%20702&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=e0129610fcb0f4077dca2d1205e2617b


behavior. Rather, evidence of the high levels of methamphetamine in Holdorph's system 
was relevant because Lewis asserted self-defense and claimed that Holdorph was the 
aggressor. Specifically, Lewis testified that Holdorph, although not armed, charged and 
attacked him. Dr. Ramos's testimony that methamphetamine can cause such irrational 
aggressive behavior supported Lewis's story, making it more credible. 
 
¶76 Moreover, unlike alcohol, the average juror is not likely to understand 
methamphetamine's physiological effects on the human body.  That Dr. Ramos could not 
testify regarding the specific effects that methamphetamine had on Holdorph goes to the 
weight of his testimony, not its admissibility. 
 
* * * * 
 
Berger v. Sonneland, 144 Wn.2d 91 (Wash. Supreme Court, 2001) 
 
In general, expert testimony is required when an essential element in the case is best 
established by an opinion which is beyond the expertise of a layperson." Expert testimony 
will generally be necessary to establish the standard of care and most elements of 
causation. Medical testimony on proximate cause is required in medical malpractice cases. 
Medical facts must be proved by expert testimony unless they are observable by laypersons 
and describable without medical training. For example, technical medical expertise is not 
required in cases where a physician amputates the wrong limb or pokes a patient in the eye 
while stitching a wound on the face. 
  
 
* * * * 
 
State v Perez, 137 Wash. App. 97 (Wash Court of Appeals, Div. 3, 2007) 
 
[Defendant appeals conviction for third degree assault of a child.  Perez was accused of 
firing a BB gun at or near his 4 year old son.  Conviction affirmed.] 
 
The State offered the boy's descriptive statements to Division of Children and Family 
Services (DCFS) social worker Asa Goins as substantive evidence under ER 803(a)(4), the 
hearsay exception for statements made for the purpose of medical diagnosis or treatment. 
The defense objected to the testimony under the medical exception to the hearsay rule. Mr. 
Goins is neither a medical doctor nor a therapist, and he talked to the child solely in his 
capacity as an investigator for the DCFS.  
 
The court allowed Mr. Goins to testify that he had concluded from S.'s demeanor that he 
was traumatized by the shooting incident. Again, the defense objected that diagnosing 
trauma is beyond the scope of a social worker's expertise and that the State never disclosed 
Mr. Goins as an expert during pretrial discovery. Mr. Goins testified that he had extensive 
training and experience as a therapist and that his current job included evaluating children 
for recommended therapy and counseling.  The court admitted Mr. Goins's opinions. 
 
 
Expert testimony in the form of an opinion is admissible under ER 702 if “‘(1) the witness 
qualifies as an expert, (2) the opinion is based upon an explanatory theory generally 
accepted in the scientific community, and (3) the expert testimony would be helpful to the 
trier of fact.” But lay opinions are admissible if they are “(a) rationally based on the 
perception of the witness, (b) helpful to a clear understanding of the witness's testimony or 
the determination of a fact in issue, and (c) not based on scientific, technical, or other 
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specialized knowledge within the scope of rule 702.” ER 701. 
 
Mr. Perez contends that whether S. was traumatized is an expert medical opinion and Mr. 
Goins is not a medical expert. The State responds that Mr. Goins was qualified to express 
that opinion.  We find no abuse of discretion here.  First, Mr. Goins had training and 
experience as a therapist. He had a master's degree in family counseling. The court was 
within its discretion in ruling Mr. Goins professionally qualified to express an opinion as to 
whether a child is or is not traumatized. Moreover, we agree on these facts that it would not 
take an expert to conclude that the child was, and would be, traumatized by being shot at 
and struck by a BB gun.  
 
* * * *  
 
State v Swan, 114 Wn. 2d 613 (Wash. Supreme Court, 1990) 
 
[Convictions for abuse of children upheld]: 
 
At the trial of this case, the defense sought to qualify Dr. Ralph Underwager, a licensed 
psychologist, as an expert witness. He would have testified about how a child's memory 
capacity is affected by age and about the factors that create suggestion when an adult 
interviews a child, such as the adult's expectations. 
 
The trial court ruled that the psychologist's proposed testimony was not proper because 
there was no indication that the results of the doctor's work had been accepted in the 
scientific community and because the testimony went directly to the credibility of the 
victims and invaded the province of the jury. The trial court reiterated its position in denying 
the motion for a new trial: 

[T]he Court remains convinced [the psychologist] did not have the qualifications to testify 
as a doctor . . . [The psychologist] [w]as a researcher who did not have bona fide 
qualifications in the view of the Court. He was not involved in an independent research 
undertaking, but rather was approached to undertake research by an interested party with 
an interest [in] the outcome of the research. It is the Court's memory [the psychologist's] 
research was undertaken at the behest of the insurance industry relative to civil claims for 
child sexual abuse. 
 
The Court of Appeals devoted attention to this issue because it felt that the offer of such 
evidence was likely to occur at the retrial it ordered. It concluded that the trial court did not 
abuse its discretion in excluding the psychologist's testimony. "We have reviewed the record 
and find that it does not sufficiently establish the reliability of the expert's methodology, 
factors, or the principles which he proposed to use in his testimony." 
 
We agree. It was not shown at trial that the psychologist's position on child interviewing 
was accepted by the scientific community. The psychologist's proposed testimony did not 
satisfy the test for admissibility set forth in ER 702 and was properly refused. 
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